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PREFACE 


An idea of 2 book written en the principles of conseruction contracts 
thas been etched in my mind since a long, time as a result of debates 
spent long hours in subtesy. The international nature lies in both the 
facts that the parties come from different industrial backgsounds and 
so at variance ate the approaches, strategies aad defences to a given 
‘sane. The forms of conteacs, both standatd and hybeid, 10 administer 
commercialand contiactual relationships also diffee upon the party for 
whom the work is being carried our and is why so imperative for che 
parties to understand the generality of contractual provisions and the 
varity of beoad interpretation that exists. 


However, disputes occur when puttics fail to leave from theit 
extrem: positions, apparently because of the attempt to find solutions 
within hasd bound copies of the conteact documents forgetting the 
fact that conteacts axe not ‘watertight in every respect. The ceality is 
that contracts do not operate in a vacuum; instead they are a system of 
intertelared Functions 


Consteuction projects are unique and heterogeneous and the 
eternal theme appears to be the inability to apply the same principle 
fn all cases, As a resul, the same issues are not uncommon t arise 
under diffotent circumstances such that they aged to be evaluated on 
their own merits, These issues, if not dealt with promptly, often tend 
to get accumulated and inextricably intertwined with complications 
cveatually turning into global claims pending ast minute’ settlement 
atthe contract close-out 


However, the topicality of claims has been accentuated by the fact 
that in some eases Conteactors have been in the putsuit of claims even 
before they mobilise at site while Employers in general take defensive 
actions lately. Ie 38 also a fact that claims usually evolve when a project 
is nearing completion. There has been an increase in the amounts, 
Frequency and the diversity of circumstances in which claims are made 


‘over the past few years and these clams couse aa iesbalance ta tho total 
project dlsey within tame, cost and quality parametes. Sosponsicn of 
projects asa whole, open markor peice ineveass, Actuation ia Forign 
‘cuttoney exchange rates and various financial claims ae a couple of 
‘examples due o recent economic criss, 


As a means of avosding and/or sesolving disputes, construction 
contracts have been promoting the concept of muki-ticted dispute 
-esoluson because of inherent advaarages attached with te process 
at many distinct and escalating stages of a dispute. "Teenigues which 
are commonly incorporated into multi-neeed dispate eeschaion clauses 
fnclude negotiation, adjudication, mediation, dispute boards, and 
astviaticm ane finily the Courts asthe ters eset 


While this book adequately covers vatious aspects in elation to 
‘ntespreation ules, contact and pacsng modal, payment teens, 
the daties, eights and obligations ofthe paties et, Further goes onto 
‘explain the issues in connection with commencement, completion, 
extension, maintenance and liquidated damages, with the eas law in 
support Als, 2 substantial effin has been placer in onder highlight 
the Iimicnions and hypothesis underlying the applicaion of various 
methods of determining the eligibility and quantum of excusable and 
compensable components in a claim, with practical examples whete 
apotopriars. HIDIC, being an snreenationally aeclimatized standard 
form which has provided bass for many othe leslly adopted Forms 
worldwide, and more over the reason of aucleus for several hundreds 
‘of bespalken contracts, the tendency t0 refer to such clauses has 
been inevitable in this hook Far the purpose of discussion, the tem 
Employer can be taken siniar to he cerms Owes, Clint, Prinespal 
‘or Developer asthe case may be 


Accordingly, I hope this text might help demrstify grey arcas in 
‘many of the commercial and conteactual iesuss tat ate eeounteted 
in day to day practice a claims and contacts specilists, commercial 
manages, forensic delay analyst, quantity surveyors and cost engineot. 
Equally, this book will be a good reference mura) for students at 


universities studying civil engineering, atchitectute, conseructin law 
snd management, quancty surveying and other slaved disciplines 


(Chaneiana Jayalash 
2/43, Karana Rd, Mirigama 
Sri Lanka 

2 October 2000 
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CHAPTER 1 
CONTRACT FORMATION, EXISTENCE 
AND INVALIDATION 


1.1 Introduction 


Construction con from 


ts do not differ fundamentally in na 
other types of contracts. However the obligations of performance in 
construction contracts may have been imposed on the parties ovee a 
Tong period of time whereas sales contracts for instance, by comparison, 

pe performed instantaneously. Of course, some consteuction 


contracts also involve aspects of sales contracts, for example in direct 
supply and installation of a hoist. Basically, construction contracts 
involve not only Contractors and Empleyers but also consukants from 


different disciplines, sub Contractors, investors, insurers, bankers, and 


On account of the higher number of pasticipants, there will be 
correspondingly a higher number of contract agreements in effect, 

ly operating in a site. Such contacts would bind the parties 
for instance, the Employer and the project’s funding agencies, the 
Employer and the Main Conteactor, the Employer and the Consulting 
Engineer, the main Contractor and his sub-Contraciors or suppliers, 
the Main Contractor and nominated sub Contractors, a6 well as 
the Employer and the Principle Architect and his specialist sub 
consultants. A geeater number of paiticipants results in fragmentation 
of responsibilities in the supply chain. As it invariably involves parties 
having different requirements, perceptions, goals and steatemges, the 
tendency is always to have interests in conflict. Despite its peculiar 


(Contractual Dimensions Comsrection 


‘ature of several parties forming multiple contracts in a construction, 
project, the privity of contract is only hecween [wo part 
those parties have the /aors standin a law suit. 


es and only. 


1.2 Whatis a conteact by definition? 


A contract isan agecement enforceable inlaw. This definition is satisfied 
‘when & couple of clements ate present in a conteact. There must be aa 
agecement, with an intention to create legal relationship, made in a 
particular form, in consideration of their mutual commercial interests 
‘A contract which does not comply with the above requirements may 
be void, voidable or unenforceable. An agreement is reached when one 
person makes an offer which is accepyed by the other, When offer and 
aceeprinee correspond in every respect, there is agreement between 
the parties, There must he atleast «wo parties to-an agreement, which 
is usually in writing as far as the construction contracts are concerned. 

ission onto formation of a conteact thecefore starts with the 


1.3 A valid offer 


‘An offer is an expression of willingness to contract on certain terms 
‘made with the intention that the offer shall become binding as soon as 
itis accepted by the person to whom itis addressed. A valid offer must 
hhave several requirements. 


An offer must be definite. It must aot be framed vaguely but be 
seriously intended. An offer could be made to a particular person, a 
‘group of persons of to the world at large. In the easly English case of 
CarillSeake Ball ,a company which sold smoke balls offered a reward of 
100 pounds to anyone who contracted influenza alter using their stoke 
alls as prescribed, The plaintiff did so but succumbed to influenza, Ie 
was held chat the company was bound to pay and that they could not 
argue thac an offer could not be male to the world at large 


An offer must be distinguished frem an invitation ter treat. An 
invitation to treat could be » display of price-marked goods in shop 


T Gaal Casolic Smolee Ball Co, (1898) QE 256 (CA) 


Coniractua! Dimessi in Contraction 


windows or on shelves of a shop by a shopkeeper or an auctioneer’s 
sequest for bids, Ir was held in a court cate: that i is the customer who 
selects goods from the shelves of a self service store who makes the 
offer, which may be accepted by the seller whea the goods ate brought 
tothe cash desk An invitation by a company to the public to subseribe 
for shares in that company is also an iavitation in public to make offers, 
A tender notice in construction is an invitation to make an offer and 
does not amount to an offer Its the reply that constitutes the offer 
‘when the renderer submits his tender in a sealed envelop, 


Hence, consteuction contmacts ate generally made by a process 
of offer and aceeprance, borh of which ate in writing, A Contractor 
makes an offer to a clicat to carry out the works as set out by the 
tendet documents issued m him. When such a tender is completed 
and submitted by the Contractor and the client accepts it, contract is 
formed, the point at which the chent becomes the Employer It should 
be noted that for such a contract co form, the acceptance sbould be 
unconditional. When completed tender forms ate submited there ate 
fica tender qualifications attached to them so that the offer is not 
sade strictly in accordance with the tendet conditions. Any subsequent 
alterations 1 the tender, once accepted, shall bind the parties under 


An offer can be terminated in several ways. An offer could be 
revoked by the offeroe at any time before it is accepted by the offeree 
as long as such revocation of the offer has been communicated to the 
offeres. In the case of Lyme in Cardiff, A offered to sell goods to Bin 
New York by letter of October 1. B who received the offeron the Tlth, 
immediately telegraphed his acceptance. On the 8th, A weote revoking 
the offer and B received this leer on the 20th, Court held that the 
revocttion was ineffective because before it reached the offerce, the 
Jatter had already accepted the offer andl a valid contract had formed. 


A revocation of an offer needs no communication by the offeree, 
‘tis enough if the offeree knows from a reliable source that the offer 
hhas been withdrawn. This tule was established in the cave of Diskincon 


‘Pharmaceurical Soceyy oF Geeat Bein vs Boots Cash Chemis 
3 Byene van Tephoven [1880] 5 CPD 344 
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» Dade where the Court held that an offer to sell land could nat be 
accepted afier the offeror had to the offerce’s knowledge decided to 
sell the land to a thied party. The court stated thar since Dickinson 
knew that Dodd's offer had been implicely withdeawn when he learned 
that he had sold the property to someone ee, there was no meeting 
‘of the minds at the time acceptance was made and therefore a binding 
‘contract was not formed. This eule puts the offetee possibly in a difficult 
Position of deciding whether his source of information is reliable 


[An olfee could be terminated by the rejection of the offere. A 

ejection of an offer can be expressly made or it can be implied From 

‘canduct, In certain situations the offeror is justified in inferring tha the 

offeice intends not to accept the offer. For example an attempt made 

to accept an offer on new terms, not contained in the offer, is indeed a 
jm of che offer and becomes a counter offer. 


An offer could also be terminated by the lapse of time. Pasties to 
a contract could agree to keep an offer open for a certain period and if 
itis nos accepted during that time, the offer lapses. [F ao time is fixed 
for keeping the offer open, the offer lapses after a reasonable period of 
time ‘The Courts, in determining what a eeasonable period is, examine 
the facis of each case in detail. Death or insanity of one of the parties 
to the conteact also results in the termination of the offer. 


1.4 What constitutes acceptance 


“Acceptance is the finaland unqualified expression of assettto the terms 
of the offer. Until an offer is accepted it has no legal effect; but once 
i is accepted it ripens into a concract which i irrevocable. Acceptance 
must be by the offerce, unless it can be shown that the offer was not 
‘restricted to the offeree e.g, in the instance of a general offer. A valid 
acceptance must have several requirements, 


An acceptance cannot be a counter offer. In the case of Lye & 
Wien, A offered to sell his farm for 1000 pounds to B, but B offered 
950 pounds which A refused 0 accept. Later B agreed 10 give 1000 
pourids but A refused to sel. Iewas held that since B had rejected the 
4 Dickinson Doskls 2Ch D463 (1876. 

5. Hyde v Waeneh [1840] 3 Bea 334 
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original offer of A, a valid conteact did not come into effect by B’slaree 
acceptance of the tejected offer. 


An acceptance with seme variation of addition of terms would 
be invalid. For example, a pessoa offering to buy goods from another 
could place an oer for the goods on a form specifying his standard 
conditions of trade. The seller could accept the offer by writing to the 
buyer on a form stipularing such conditions which differ materially 
from those of the buyer. In this situation the Cousts have held that 
the seller's confirmation of the offer on his reems is capable of being, 
accepted by the buyer and that a contract is formed as soon as the last 
of the forms is sent and received without objection being taken t0 i. 


Acceptance must be communicated to the offeror, who may 
prescribe the method of communicating acceptance and also waive 
communication of acceptance and indicate that the acceptance by 
silence would suffice. However, the construction bid proposals take 
a different mode. Quite ofien, parties discuss the tender contents by 
considering optional offers accompanied wah the original tendes, which 
may be capable of nearing thei competinginterests, Parties sometimes 
‘agree on even new terms and withdraw qualifications attached with the 
tender. These principles would anyway apply only if acceptance could, 
be legitimately presumed from silence. 


Different aules apply to communication of acceptance. Whenever 
the parties are physically present (which includes telex and telephone 
communication because communication is instantaneous) the conteact 
is conchided when theacceptance teaches the mind of the offeror In a 
recent ease an English compaay negotiated with an Austrian company 
for the purchase of « quantity of steel. A contract was said to have boon, 
‘made by an acceptance by telex from the English buyers and received, 
by the Austrian sellers in Vienna. The contract was never performed, 
The buyers brought an action for beeach of contract. The question was 
whether a writ could be served on the Austrian company. The Court 
could do so only ifthe conteact was made in Hagland. It was held that 
the telex from London was accepted in Vienna and therefore, caused 
the contract to be made in Vienna so that a weit could not be ssued, 


(Coueractual Demenstons m Consiracion 


Where the communication of acceptance is by post or by telegram, 
the acceptance is completed when a letter is posted of a telegram 
handed in. In the case of Adams Liudult, an acceptance did not reach 
the offetor on the anticipated date due to the offer not being properly 
ditected. The offeror assuming that the other party was not interested 
sold the goods to another. ‘The Court held in favour of the afferee 
because the contract was concluded when the letter of acceptance was 
posted. 


I is clear that the acceptance of the offer must be positive and 
‘unambiguous if itis to result in the conclusion of and signing a contract, 
and acceptance must be communicated in writing to the Contractor 
However, acceptance may be either expressly in writing or impliedly 
bby conduct in that both parties entering into a contract, For instanck 
the Employer giving the Conteactor the possession of site and the 
Contractor executing the works will have proven evidence of thei 
‘mutual consent even in absence of the acceptance in writing, However, 
there are cases, such as in the supply of materials, where acceptance 
in general terms will not create a binding contract until such time the 
actual orders are placed for distinct goods in definite quantities. 


Whea the Employee accepts the Conteactor’s tender and acceptance 
is notified to the Contractor, the parties usually consider themselves 
bound, and works shall be commenced on that basis. However, whe 
the circumstances are such that they are questionable in both ways, the 
Contractor's entitlement to payment for subsequent works may only 
bbe in terms of a quantum meruit settlement. Th 

contract is nat forthcoming, 


is when a formal 


1.5 The doctrine of consideration 


Ta law, consideration is a ‘dual’ cartiageway. When spoken in legal 
jargon, consideration is either some detriment to the promisee (dhe 
[person to whom the promise is made) in that he may give value or 
some benefit to the promisor (the person who makes the promise) in 
that he may receive value. Consideration has some value in a monetary 
sense distinguished from moral obligation. What the law requizes is 2 


7 Adome  Lancbel [1818] EWHIC KB 59 
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valuable consideration which has been defined as ‘some right, interest, 
profit or benefit accruing 10 one party or some forbearance, detriment, 
loss oe responsibilty, given, suffered oF undertaken by the other” 


For example, payment by a buyce is ia consideration of the seller's 
promise to deliver and can be described as a detriment to the buyer 
for as a benefit to the seller; and conversely delivery by a seller is in 
consideration of the buyet’s promise to pay aad caa be desceibed either 
asa decriment to the seller o# 8a benefit to the buyer. 


1.6 What intends in a letter of 


rent! 


Usually, a letter of intene creates ao contractual Hiability. It mexely 
‘exptesies an intention to enter into a conteactin the future 


A good letter of intent establishes a degree of liability and the 
Employer’ actual intent regarding a formal conteact in future. An 
Engineer may only issue a letter of intent on the authority of the 
Employer. A letter of intent should comprise a definition of the 
Employers commitment, for example whether he authorises the 
CContcactor to place osdets for materials, of fabtication, of to do work 
fon site. it should carry a statement that the pasties are not binding. 
themselves 0 a contract, and that theie rights and cbligations under 
the letter of intent will end on a named date if no formal ccmtract is 
‘made in the meantime It should also specify the method of paying the 
CConteactor for the orders placed or work done during the cusrency of 
‘thelerter of intent anda provision chat any materials brought to site are 
to passinto the immediate ownership of the Exployer, with safeguards 
against retention of title clases, 


Ia the Britisl Sel case, the Court had w deteemine whether a 
particular letter of intent originated a contract. ‘The judge, Robert 
(Goff, said ‘any contract that has come into existence must depend cnr 
| trie consteuction of the relevant communications which have passed 
between the parties and the effect (f aay) of theie action pussuant to 
‘those communications. These can be no haed and fast rule whether 
a letter of intent will give rise to a binding agement; everything, 


7 etch Stool Corpn v Cleveland Rego and Fnginering Co Ld (108) 1 A 


Comractnal Dimewsone in Comaructon 


depends on the circumstances of the particulae case’. Got Further said 
shat if work is done pursuant to a request contained in a letter of intent, 
‘twill not matter whether 2 conteact did or did not come into existence 
because, ifthe paryy who hay acted on the request is simply claiming. 
payment, claim will usually be based on a quan moral 


As mentioned, a letter of intent outlines an intended agreement 
thar withour mote should nor form any contract berween the parties. 
However, the function of a letter of intent may even go up t0 the 
extent of a commencement order, depending on what is written over 
there. In determining whether or not the letter of intent construed a 
binding contract, the primaey testis the intention of the parties, to be 
gathered from the effect of the language used. Mere verbal formulas, 
sf inconsistent with the eal intention, will be taken aside, It does not 
matter by what name the parties chose to designate it, but the existence 
of a contract, meeting of the minds, intention to assume obligations, 
actsand inactions of the parties, and the circumstances whatsoever will 
altogether matter to disclose the intent. 


1.7 Who owns the contract? 


‘The Tonlinsou* case is an important Court case to understand the 
after effects of taking an ‘upper hand’ in the contract. A property 
owner entered into a contract with a builder for the construction of 
An extension. A patt of the works was not constructed in accordance 
With the instructions given, Before completion, the property owner's 
solicitors wrote to the builder alleging breach of conduct, stating that 
the builder has no permission to re-enter the property asserting chat 
remedial works were to be undertaken on the property owner's terms. 
Proceedings were commenced by the property owner for rerumn of the 
interim payments and damages for defective work. 


The Court held that the letter from the Employer's solicitor 
amounted t0 a notification that the Fmplayer considered the contract 
as already been ended. This was a tepudiatory breach of the contract by 
the Employer herself and the builder was entitled to damages. Although 
the Employer never expressly stated that she was treating the contract 


7 Biarganet Tomine fain Wilson [2007] (QHD) 
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aan end she was deemed to have done so by her conduct. Subsequent 
communications that are hostile in nature aiming to prevent existing, 
tights may be sufficient cnough to convey an intention ao longer to be 
bound by the contract, even if this s not the true intention, particulzely 
if the other party is nor in serious breach of the contract itself. "The 
whole lesson is char itis the contract to decide destiny of the pasties. 


18 Cosness of a contract 


Although itis not always, a five step procedure has been invelved in 
the formation of a typical construction coneract, starting with the 
lester of intent, through the subsequent letter of acceptance, letter of 
award, Engineer's order to commence to the formal signing of the 
contract agreement, Due to fast track nature of construction proj 

the fiest four steps may be skipped in a single letter of intent that s 
teliable enough for the Contractor to mobilise his resources. What 
important is therefore the substance expressly given in writing rather 
than the mere ttle of the letter, However, the danger is when the 
pasties change theic minds with many interim coreespondences in 
between the isue of letter of intent and the sigaing of the contract. 
“The final understanding, however, mast he reflected in cleat teams in a 
memorandum of understanding although an award of a contract does 
snot necessarily take a particular mannee, 


Any standard form of contract i a generic product applicable 
under ‘typical’ ciscumstances subject to amendments in the Particular 
Application section in onder to cater leally specific peoyectsequitements 
Where necessary. Importantly, the Contracties should recognize the 
differences and know how to act upon those amendments in the 
contract. All ia all, everyone ‘kaows the deal” if peeseated with a 
standard form, Ancther significant advantage is that the wording of 
many standard forins has been subject to interpretation over many years 
bby Courts and vasious tribunals. Bur atleast wieh standard forms, both, 
Employers and Contiactors know roughly where they are standing, 
However, on most occasions what the standard form gives with one 
hand the amendments take back with the other. In many countries, 
conteacts in construction are largely bespoken by natute 
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‘Many standard forms aim w provillea coverage of the term called 

Jontract’ by designating alist of documents. This list usually includes 
the signed Conteact Agreement, the Letter of Acceptance, the Letter 
lof Tender, Genetal and Particular Conditions, the Specifications, the 
Drawings, the Schedules, and the further documents Gf any) which 
ace listed in the Coatiact Agecement. Each document has its own 
function. Conditions of contract spell out sights and obligations of the 
parties whilst specifications prescribe the level of quality, workmanship 
and performance. Drawings show what is to be done ind the bill of 
{quantities show how the tender price has been dispersed along with the 
major cost significant items. 


Ie is however imprudent to purposely limit one’s scope, right of 
obligation within the above list. Ie could be eventually referred all the 
‘way from contract document to standatd customs of the building trade. 

In between these two exteomes, pasties get codes of practice, manuals 
and technical catalogues, manuficturer’s iastructions ete that might 
hinge upon cne’s duty, right or obligation. These codes of practice for 
instance fill gaps in areas of custom and usage that no standard form of 
contract would ever do. ‘The extent of contract would therefore mean 
‘what have been specified in the contract as well as reasonably inferred 
from the contract 


For example, where structural steel workis requiced, thetendency is 
to expressly refer to BS, ASTM orany other national code on steuctusal 
steel work, Tehas to be either expressly referred 1 in the specification, 
co if not expressly included, that there would be an implied term that 
all woek conform to that code on statutory reasons oF simply because 
the industrial recognition since a long time. Where particular codes 
ace expressly referred to in the specification, ane could infer that other 
codes, not expresdly included, do not need to be complied with. The 
likelihood és, however, that in the absence of expressly excluding an 
‘obligation to comply with any pasticulas code, a Court would interpret 
any contract as to include an implied term, at least, that codes, were 
relevant, were to be complied with. 


Similady, a standaed method of measurement (SMM) may define 
the extent of a contract. SMI provides a uniform basis of measusement 
for both proposed and completed works thus avoiding idiosyncrasies 
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of individual measurers. The essence of efficient measurement of 
construction works isto define those items of work which are to be 
measured, the extent to which they are to be described and quantified 
and to ideneify chose items which are deemed wo be included within 
the measused items. The adiudgmeat of measurement eequited, for 
the clarification and general benefit of all interested parties, is usually 
establishes! threugh the apphcation of a pre decermined standard 
method of measurement, 


Tall, construction contracts are a means of allocation of project 
sisks via various parts of the documents that are complimentary each 
othes, unless the oxder of precedence is given. These documents 
alogether apportion the risks, 


19 Pricing errors 


“The Canteactor is responsible for any error mace in computing the 
sender, which shall not be corrected in calculating the contract value 
as pet the majority of tender procedusal guidelines. The sum stared in 
the form of tender remains binding unless otherwise expresily stated 
fn the tender documents, 


Asithmetical errors including adding and transfersing mistakes, 
except of course typographical errors ate usually corrected as stated 
sm the Instructions 10 Tendesess. Quantities arbiteasily changed by 
tenderers ace consideted to be a tender violation. The cost on un. 
priced items with the usual notes such as included? ‘excluded, nil, ‘not 
applicable’ ete are deemed to be included elsewhere within the tender 
price, unless the intention is expressly made otherwise. Once cleacly 
given the pricing preambles, the Contractor can sn no way rebut this 
resumption. 


"The priced bal of quantities will be examined prior to signing the 
contract in onder to ascertain that the tems are moneyed out correctly 
at the rites quoted Should aay inconsistencies in pricing ot exrors 
fn moneying our be found, the extended amounts will be corrected 
an some cases. The tender sum as stated in the form of tender shall 
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remain unaltered. An endorsement added to the priced bill indicating. 
that all rates and prices excluding preliminaty items, contingencies, 
prime cost sums, provisional sums by the tenderer ate fo he considered 
as reduced of incteased in the same proportion as the corrected total 
Df priced items exceeds or falls short of the tender sum. Both parties 
to the contract shall sign this endorsement. A question is whether the 
‘overall correction is equally applicable to post conteact vasiations. Ie is, 
apparent in some projects the Employers prefer to entertain the benefit 
‘of Contractor's pricing mistakes, the result of which brings dowa the 
tendered sum by a considerable proportion, using a correction factor 
for the whole of works earned out including, variations. However, some 
tender rules direct the pacties to apply the correction factor to the 
cestent of the existing billed quantities only. 


“There exists no conteactual sesteaint however for the pastics to 
arrive at an amicable solution even after entering into the contract if 
‘both parties’ wish i to avoid embarrassing; over the uneealistie pricing 
atthe tender. The ideal stage to make any revision on the rates is well 
before the contract is formalised. For instance, any front loading, 
possibly selected in a peruto curve analysis, could be adjusted on the 
‘consent of both pasties prior to establish contract rates. Again, should 
any inconsistencies in pricing be found, the unit rates and extended 
amounts can be adjusted using themest appeopsiate or negotiated sates, 
‘which will be shown in a separate endorsement 


‘Aimain Contractorif he discovers an ertor ia the sub-Contractors 
tender cannot accept the tender so as to cfeate a contract where the 
mistake #6 as to the terms of the offer itself, Tn the ease of MeMaser 
Univer’, an Employer sought to accept a tender from a Contractor 
keowing that the Contractor had omitted the entice fist page of the 
tender which included the ‘fluctuation’ chase, The Court held that the 
Employer was not entitled to accept the tender if the main Contractor 
does not discover the error before acceptance then the sub Contrictoe 
will be held to the quoted price. 


O MeNtasor University v, Walehae Construction Le, [1971] 3 OR. 401,22 DIR. 
699 
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1.10 Quantity errors 


Often 2 contenctual provision titled “Estimated Quantities’ determines 
the chamcter ofthe contract as a re-measurement when the quantities 
given ia the bill of quantities ate estimates only. Quantities may vary 
with the actual site conditions, due ta errors and omissions and on 
aceoune of variatiens which shall nor in any way viriate o¢ invaicare 
the contract. Its not intended for the Contractor to use the existing 
{quantities as a basis to Fulfil his conteactual obligations such as making 
purchase orders, preparing schedules and programming of works etc 
‘The provision of estimated quantities can not also be considered as 
limiting of extending the scope of work to be carried out. eis therefore 
necessary to derermine exactly what rhe billof quantities should contain 
and what chey actually do contain, This would mean thatthe Engineer 
reserves the sight to revisit the bill items and correct the estimated 
quantities based on physical measurements as fit as no specific mention 
as to contrary have been made in the contract. 


(Quantities in a re-measurement contract ate purely forthe purpose 
lf cendering where the price to be paid for the werks will not be 
fully established until the works are complete, Measurements taken 
in absence of the requested Contractor's assistance are taken to he the 
correct measurement for payment purposes. Ifthe Contractor does not 
attend to examine and agece the records prepared by the Engincer’s 
tepeesentative for the measurement purpose, such measurements are 
reasonably presumed to be correct. 


Further, the Contractor shall examine and take additional levels and 
measurements as necessary in substructare works before the ground is 
interfered and shall agree the existing levels with the Engineer. This 
will form the basis of measurement of the permanent works, which is 
extracted from mpographie survey records (hathymerric survey incase 
of dredging works), unless otherwise at a different bench level called 
commencing surface as stated in the CESMM 3, for instance. 


Some contracts find a cause tiled ‘Actual and Corsect Quantities! 
pacticuladly in lump sum modalities, which is sometimes optional to 
the clause ‘Fstimared Quantities’ Hence, the quantities ser out in the 
Dill of quantities are taken co be the actual and correct quantities «© 
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bbe executed by the Contractor. Any change in quantities including 
‘omissions shall not however vitiate the contract but shall be corrected 
and deemed to be a variation. Oa the other hand the Contractor is 
to intimate the Enginece of any change in original quantities of work 
soon a5 18 made aware of. However, this clause docs not emphasize 
thatthe Contractor should satisty himself as an additional obligation in 
the tender itself chat the quantities given in the tender document are a 
fir eepresentation of the proposed works. Although the Contactor i 
given an opportunity to query any observation with regard to quantities, 
during tender stage, it would be uafaie by the Conteactos for quantity 
‘eeroes committed by the Employer appointed consulraat 


1.11 Principle of tender price leveling 


[Usually an insteuction to tenderers has been included in tendlee forms 
thatthe tenderer shall furnish break up showing the cost components 
he considered in acrivingat the final quoted tendee price. Although the 
tender price break up isa reflection of basi 

above the sub contract quoted amounts, it essentially means a detail 


cost ancl mark up over and 


distribation of the costs in terms of materials, labour, plant, site and 
hhead office overhead, profit and if possible che risk portion quoted 
against cach lump sais and unit rates. Conteactors usually contend 
that they are commercial seetets and pricing steatepes not capable of 
being disclosed to others, 


It should be noted that in onder to facilitate the evalustion of work 
done, the Contractor is required ro submi a detailed breakdown of 
tendered lump sums and unit rates as required by the Instructions 
to Tenderers, Tt is the tercler price break-up that demonstrates the 
tender pricing level che adherence ro which is imporcant in evaluating. 
subsequent variations, Further ic is important in arriving ata mark up 
allowable in valuing variations, in deciding the head office overhead 
‘componentin clims for recovery for unabsorbed ovethead ina contract 
prolongation as well as in evaluating loss of profit. More over, & is 
‘important to find out to some extent the costs allowed for the items that 
ae aot priced in the bill of quantities but has been included elsewhere 
‘within the render sum. 
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However, such breakdown, though tequiced by the conteact not 
Asef comtetet document anid will be considered asa guide only, unless 

cipt ofthe breakdown in 
‘no way implies acceptance of figures and the Engincet reserves the 
tight to amend or modify them as and when he deems it necessary. 
Hence, the tender price break-up (usually submitted after the contract 
hhas been led is not, ere, acomtract document. It may be used, wholly 
‘or partly, as a guide in pricing variations, and remains subservient to 
the requirements of the coneract. In principle, any errors, omissions, 
‘oversights ete within the render price break-up do not prove particular 
inclusion or exclusion within the contract sum, The nature of the 
inclusions within individual render eates and prices are determined by 
the contract, aot by the Conteactor’s subsequent break-up, 


otherwise mentioned in de contract, The 


142 Tender review 


“Tender rules differ even within the public sector ia the pursuit of public 
accountability. These cules govem the criteria of evaluating a tender 
which may or may nor be specified in the tender documents, Hewever, 
there is always an express right on the part of che Employer to accept 
‘of not to accept any tender, which isthe Employer's pretogatve. 


“Tender evaluation is meant to assess the relative strengths and 
weaknesses of each tender. First and foremost, the tender will be 
assessed to see iF complies with mandatory tender conditions. If it 
doesn’t, may be considered to be iavali and most probably laminated 
from farther evaluation, An assessment is then undertaken agninst 
cach of the non-cost elements inclading technical merits, management 
competencies, financial viability and eclevaat experience as well as the 
tisks or constraints associated with the offer. Sometimes, its a subject 
‘of pre qualification using a comprehensive marks scheme on a weighted 
average basis. In many cases, this component of the assessment is a 
protequisite for opeaing commescial offers. Only those successful in 
technical evaluation may be qualified for commercial evaluation. 


Commeccial evaluation is basically a value for money assessent 
that does not necessarily mean choosing the cheapest price, but it 
weighs up the benefits of tender againse the whole-cof life costs, timing 
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the offer that provides the best value for money. One of the important 
‘concems in any tender review is to detect the unbalanced bids. 


Unbalanced bids occur basicilly in two ciscumstances; where a 
bidder places unsealistically high prices on certain items and low prices 
‘on other items A bidder is able to do this by strategically averpricing 
bid items he believes will be used in greater quantities than estimated 
in the bid document and under pricing items he believes will be used 
in significantly lesser quantities. Also it occurs when a large number 
‘of work items that cake place at che initial stage have been purposely 
‘quoted in high figuees in such a way that the Contractor eaans more 
‘money at the start than the right time along with the actual progress. 


However a proper tender review seriously looks into the method 
s associated with the award of 


of pricing in order to mitigate the ris 
unbalanced bids. Such a review will be governed by specific eriters 
in che determination of unbalanced bids. Pascto analysis is usually a 
part of tender review for mega projects where the Employer needs to 
{identify trivial few: Irs used for selection of allimited number of casks 
that produce significant overall effect, using the parcto principle. In 
‘essence, allows the managementto focus on the 20% of the risks that 
hare the most impact on the project. In construction tender review, it 
helps identify unbalanced bids by detecting the way dhe tender prices 
have been dispersed along with the major cost significant items. 


1.13 Pre contract negotiations 


Following a tender evaluation, the tender issuing authority often 
fenters into negotiations with the prospective Contractot/s prior to 
decide on the award. The issues would be in relation w withdrawal 
of qualifications, offer of discounts, and even additional scope likely 
to be incorporated in a contract. However, Courts have placed an 
exclusionary rule on the admissibility of pre-contract negotiations ia. 
interpreting the meaning of a contract. This is because if evidence was 
admissible, parties might conduct negotiations to gain a later advantage, 
‘by making it appest a particular meaning had been agreed when ic had 
not been. 
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‘There are exceptions to the exclusionary sule, also. Though it 
's rare indeed as a blue pencil rule, some Courts prefer to use the 
power tn corseet mistakes ina contract so that it accurately reflects the 
feu agreement between the parties. A claim to rectification must be 
specifically pleaded where the evidence of negoriarions is admissible fn 
the rectification process. Also, where paitics have telied on a shared 
understanding of agreement about certain facts, for example the 
meaning of a contractual undertaking such as in a parent company 
guarantee, the court may not permit any of them later to depact from 
that position if it would be unjust oF unconscionable to da so. Again, 
evidence of negotiations may be admissible in the contest of a claim, 
which is called estoppel by convention 


[Evidence of pre contract negotiations is also admissible to establish 
shat parties habitually used words én an unconventional sense, in 
support of an argument that words in a contract should beas a similady 
unconventional meaning, This is called private dictionary rule which 
says that evidence of negotiations was admissible where the contract 
was capable of bearing mote than one meaning, [n these circumstances, 
rectification isthe appropriace route 


[Another instance is when a claim for mistepresentation requires the 
defendant to make a false statement, which is untcue, which induces 
the claimant to enter iato the coateact, and which causes loss. A 
mistepresentation # key to occur chising pre-contract negotiations, 
and therefore evidence about those negotiations would be admissible. 


However, almost in all cases, the parties once mutually agreed in 
crystal clear terms may siga an endorsement to the effect that they are 
applicable as if they are part and parcel of the tender in acceptance 
Considerations arising out of all negotiations, clarifications, verbal 
communiqués etc duringthe pre contract stage, where mutually agreed, 
will be reduced to writing in order to give offect in contiact. This 
equitement has been made condition precedent prio: to ceceive a legal 
effect generally tough por gretment rete cone agreemem 
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1.14 Manipulation in discounting 


Te was a 5 km single access way to a resort site, awarded in the sum of 
$3,379,397 on measure and pay basis, with a scheduled completion of 
12 months. The project scope included circa SQUk m3 of earth cut in 
severe mountain, Sop-stabilization, and rip rap w embankment but 
‘excluding asphalt work. The general summery of the bill of quantities 
showed a lump sum discount on bill No 3, measured works (of § 
383,595.08) which was offered by the Contractor on the request of the 
Employer to match with the lowest offer it received. Within two to theee 
‘months after commencement, the Contractor started claiming work 
done entirely on a set of new rates, alleging that they are discounted 
rates exactly in line with what was bargained for 


Iewas found that the tender peice break up submitted was entisely 
different from tendered rates. A question arose how this discount 
is applied in bill rates. There were three options; apply discount in. 
proportion to measured works as a percentage, revise the bill rates 
jin any manner to maintain the sum named in the letter of intent, o 
deduct only the lump sum discount and apply the tendered bill rates 
without revision, 


Iti clear that the third option limits the extent of benefit within 
the amount of § 383,595.08 ia no relation to work done. This discount 
is based on the estimated quantities and has no ultimate bearingon the 
actual workdone which might cause an imbalance in the adjustient of 
‘contract sutn from the seal sense of discounting, It may also be unfait 
bby the Contractor even when the actual quantities become substantially 

given in the tender. The Contractor 
argues that the second option is conteactual since # was the initial 
bargain with the Employer as stated in the letter of intent. There was 
‘no agreement as to application of discount factor in proportion to 
the measured works and the first option was therefore invalid. Also, 
the option of distributing the discount amongst the bill rates will not 
change the sum named in the letter of intent. 


low compared to the quant 


However, the Contzactor’s argument is not defensive enough t0 
invalidate the Employer's position since no method of discounting, 
conveys only the message that the rates shall 


has been specified 
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be revised. The last argument is also invalid in that the distribution 
Of discount feior is uneven, resulting in a windfall eo the Comcractor 
when actual final quantities are referred to, The new rates proposed by 
the Coneractor appeared to have been individually recalculated hres 
‘months aftee the commencement where any experienced Contractor 
‘can in no doubt be firm in calculating the ups and downs of the 
cstimared quantities by the time the final account is peepaced. 


Such a rate revision openly violates the contract. Exen in 
Gircumstances where an existing rate is found to be unreasonable or 
inapplicable, the Engineer fixes a rate not arbitrarily but logically by 
giving due regaed to all circumstances. Tt was therefore proposed that 
any discountor correction factor be applicable in proportion tothe value 
ff the measured work in bill No 3 as cleatly indicated in the general 
summety of the bill of quantities since nothing has been mentioned 
a5 to conteary in the letter of intent. This compiles with the genceal 
quantity surveying practice and does not harm the primaty intent of 
the variation clause, but does prevent the Contactor manipulating 
discount to own advantage 


(On seme reison the Employer agreed with the Contractor’sproposal 
“The repercussions were costlier than $95 807 being addhticmal payment 
as forecasted in the monthly financial report No 4 (Appendix A), This 
was a pure loss to che Employer and an undue proficto the Contractor. 
1o bridge this gap of finance, the Employer had to seek many technical 
sictifices such as lowering the embankment thus reducing fill volumes, 
curtailing the scope of work stich as changing the alignment and 
reducing the rip sap arca and top of all, telaxing the specification for 
toads in reducing the minimum standacd rip rap area for the slope 
stabilization, Although unseen at the beginning of the issue, another 
domino effect is whenever the Engineer attempted to value the varied 
works usingthe new rates, Since the negotiated revised rates have been 
approved and binding equally for valving variations, the aet resulant 
effect amounted to $ 8000 additionally paid to the Contractor. 


Ulkimately, the project experienced a severe financial crisis because 
the patties statted giving different interpretations to the issue of 
iscounting, Indeed the method of discounting should have been 
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specie in he let of nent us avoiding ony eobeoqent ing 
smanipultions 


1.15 Form of agreement 


A provision declicated for the contract formality deals with the 
preparation and signing of the formal conteact agecement, which is to 
be prepared, modified as necessary and completed at the cost of the 
Employer. 


‘The Contractor may bring to the notice of the Employer any 
discrepancies observed in the contract documents prior to sign i 
With the signing of the form of agreement, the conteact between the 
patties receives its formal identity in which the Contrictor confiems 
that he desires to execute the works as described within the concract 
documents having understood the nature and scope of work to be 
corried out. A person signing 4 document is supposed to know the 
legalimplicitions of his actions and cannot usually claim that he signed 
under a mistake. A contiact once signed follows legal consequences. 
The defence of ox ex faction’ recogpises an exception to this rule which 
is available to a person who executes a document in ignorance of its 
seal nature. Such aperson could repudiate a conteact even against thitd 
[patties who may have acted in good faith. 


(One of the prerequisites to signing form of agreement, as usually 
imposed in the Appendix to Form of Agreement, is that the Contractor 
shall submit notacially authenticated copies of original documents 
defining the constitution of the company, powers of attomey and other 
documents in case of international contracts, ‘The local Contractors 
shall submit deals of the nature of the company prior to sign the form 
of agreement, 


146 Documents mutually explanatory 


A contesct requirements letently ambiguous if itis subject to more 
than one reasonable interpretation and if the ambiguity is sufficiently 
subtle so that an experienced Contractor would not be expected to 
detect the ambiguity prior to bid submittal. If the Conteactor relied 
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‘upon its reasonable interpretation when pricing the rendered scope and 
the Eimplorer imposes a conteaey interptetation, the Conteactos may 
tecover for a constnuctive change 


An ambiguity is patent if it is s0 obvious that an experienced 
Contractor should detect it prior bid submittal. This does not mean, 
an ierevocsble conflict exists within the conteact documents. As wah 
Jatent ambiguities, patently ambiguous contract requiremenis are 
subject to more than one reasonable interpretation, 


Tn case an ambiguity is found when the contract documents 
are read together, the Engineer shall instruct what 8 to be applied 
Some intesnational conditions offer an order of precedence for the 
{nterptetation of various documents forming the contract. Accordingly, 
the clause establishing the order of precedence does prioritize the 
application of various parts of the conteact document in resolving an 
ambiguity. Alsova tender shall be deemed tallow for the requirements 
of the tender drawings, specifications and bill of quantities, all of which 
focma part of the tender Uocument. In the eveataay discrepancy beiween 
the details of drawings and the descriptions in the specifications or in 
bill of quantities is found, then such items shall be deemed 10 have 
bbeen priced in accordance with the desceiption of the bill of quantities, 
‘This is relatively a reasonable juelgment since the bill of quantities 
provides the immediate basis of the quoted render price. However 
fn a typical himp sum contract, itis the drawings and specifications 
that define the scope of wosk Equally if matters of interpretative 
doubt exist benween the general conditions and conditions of particulae 
application, i¢ would be the conditions of particular application that 
take precedence in application since they have been amended to suit 
the particular contract 


Hence, iris ambigusty tharusually invites interpretation. Ambiguity 
is defined as capable of bringing mote than one meaning when viewed 
‘objectively; be them “patent ambiguity’ resulting from the language 
of the contract or ‘latent ambiguity’ whea the language is applied 
to a factual suation. Conversely, however, contractual language i 
unambiguous when it has a definite and precise meaning, unattended 
by any danger of misconception in the pucport of the contract itl 
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Whenever an ambiguity is identified at the time of tendes, which 
is readily apparent on the face of the documents and should have been 
capable of densification and clarification, che matter should be cleared 
with the Engineer, Alternatively, it can be taken up in a site level 
exchange of ideas fora solution thar helps partes 1 come to a wit 
\win situation, Proceeding to a contract with a known and recognized 
ambiguity isto invite cont 

Coneractor. This is why the tenderers are usually insteucted to ser forth 
in writing any doubt or obscurity found in tender documents to the 
tender issuing authority on or before the period as specified 


oa and probable lass on the part of the 


“The Engineer is obliged to make his own interpretation based 
aly berween two documents but also within documents, Tf the 


Coneractor can demonstrate the existence of an ambiguity, which he 
could not foresee at the time of tender, he ought to be reasonably 
compensateil, Because the ambiguity is of a latent nanare and it will 
thus nor have heen possible to resolve at che time of tender, then the 
Engineer is requited t© certify the Employer t pay sich additional 
sum as may be reasonable to cover such cost if actually suffered. The 

ich cost into the accounts 


criterion that influences the admission of 
therefore threefold, 


a. Such cost has bes 


curred in the opinion of the Engineer 
b. ‘The Contractor did nor anticipate the cost, and 
6. ‘The Contractor hadl a valid reason not to anticipate such cos 


Standard form of contraets usually empowers the Engineer to decide 
‘on the extent of the Contractor's capacity wo foresee any ambiguity and 
thereby the costeffectom the contract, I'the Engineer or the Contmictor 

1es the other written notice specifying the same, the Engineer shall 
je clarification or instauction on the subject ambiguity 
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1.47 Amendment or deletion 


Although the general conditions of contract ace for general application, 
some Eraployess prefer to eicher amend or delete some ofthe standase 
provisions, This tread is apparently because they falsely assume that 
by deleting or amending, the Employer # getting smmusity fom 
poteatial claims. Unfortunately, this loge is Rawed and deletion of 
{improper amendment of such clauses i disadvantageous and, in some 
cases, even dangerous. The thumb rule is that if the Conttacror does 


snot have an eaiflement within the Contract, be may well aise a claim 
uid the contract, if there is an overriding statutory provision. Since 
the con 


iS are construed in accemdance with the local stanatory 
provisions pertaining to governance of commercial contracts deletion 
does nat necessiily mean that no one is eniled or is Woosing any right 
to dim, but it would obviously mean that the contract is silent where 


a resolution lies in the next available coute, either by cefeering to similat 
‘ase law or standard norms of the building trade, More over, its legally 
possible For a Contractor to raise aclaim outside the contract if he has 
Deen hindered bythe Employer fer sastance ia lino wich the prevention 
principle (which obliges both pasties to co-operate and nct hinder the 
‘other from fulfilling cblqgations) Chis # applicable even if the Conteact 
does not have a peovision for submniting claims 


Another eeample that, many standard forms requirethe Contractor 
to submita notice within 28 days andl maintain contemporary records 
to support his claims if any. [f che Contractor does not submit a notice 
within 28 days, his claim could be ‘time basred! aad he could lose 
his rights to an extension of time and/or other entitlements. If this 
time frame has been amended with the plarase such as ‘as soon as 
practicable, it does act amount to a condgion precedent to lodge a 
claim but sults in an open-caded time frame, requiring a technical 
{nteepeetation on the teem ‘practicable’ in order to establish the right 
to even open up the claim submission, 


he ease of Bau Beaty 1 Daoblands Light Rainy is a classic 
example to show the danger behind amendment of standasd forms. 
Ic was ICE 5th Fdicon, but two signsficanr amendments had heen 


10 Baie Beatty Cir ngincsng Lidl y Doclande Light Raa Led (1906) 
CLL 18, 768 
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made, Fistly, the independent Eagiaees was replaced by an Employer's 
Representative and, secondly, the clause 66 dispute peovision had been 
deleted entirely. Ie important to note that had the arbitration clause 
not been deleted it would have contained the tight of the arbitrator t0 
‘open up, review and revise decisions of dhe contsact administrator’ 
Given the clause had been delered, did the Coust have the power t0 
open up, review and revise decisi 

‘The Court held thar they did nothave such power and the Contractor's 
entitlement © payment and extension of Gime was dependent on the 
judgment of the Employer’s Representative. Whilst it was held that 
the Emplayer’s Representative had a duty 10 act honestly, faely andl 
scasonably, the Coust held that there was no means of contesting the 
Employers Representative’ decisions and that they became final and 
binding, 


1 of the Employer's Representative? 


Hence, it is always better aot to touch the general conditions 
bur to have properly amended! clauses in the conditions of particular 
application to suit the local requirements. Itwill help secure the primary 
intention of the standard clauses tat ate already stipulatediin line with 
‘a contzactual philosophy in mind, 


1.18 Silence 


Silence is more dangerous than deletion, The premise behind this line 
ff thinking is that the parties have taken on board the tisk of deletion 
ar the time they entered into the contract itself, but silence may purport 
acceptance, that is gu fax! consti videtar meaning he who 4s silent 
appears to consent. An example is a lump sum fixed-priced contract 
\without a provision for price esealation in which case any open market 
vacillarions are a risk to the Contractors, even in contracts having long 
durations. As a result, Conteactoes may definitely search for alternative 
recovery means, of course through claims on their own basis, 


sployers must therefore take utmost care in amending standacd 
clauses when they customize their contracts 10 as to avoid backfiring, 
especially a change 1o one clause may havean impact on another dause 
and so is the kanck-on effect. Those amending contracts must always 
have in back of their minds the conts-preferentum rule. Essentially 
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it provides that if there is an ambiguity in a document which means 
a clause could have two altemative meanings, then the Court may 
cconserue the wore against the party who initisted the document (.e 
usually the Employes) and give effect to the meaning more favourable 
to the othee party. 


1.19 Invalidating a contract 


Even ifall the ingredients that are necessary for the formation of a 
valid conteact are present, a contiact could be invalidated due to certain 
factors, namely duress, undue influence, misrepresentation, mistake 
and illegality, thar any judicerure would invalidate a contract. Duress 
fs present when a person acts or forbears Geom acting under a fear of 
danger which isso compdling as to deprive him of his freedom of wil 
“Actual ot threatened danger means a physical danger to a person and 
‘por undaly infhaencing a persem 


Duress is economie when connceted with money factos. Couts 
are acrmally slow to interfere in agreements reached between two 
partes, bur they will interfere in agreements procured by the exertion, 
of economic dasess by one paety over the other. The ingredients of 
actionable economic duress ate the compulsion on, ora lack of peactical 
choice fo, the victim. The pressuce must be illegitimate anda significant 
cause which induces the victim to agree to enter into the agreement 

As such, the Contractor may contest under duress when the Eaginest 
unilaterally fixed a ate for new work without giving the Contiactor a 
‘oom for negpriation, 


1.20 Undue influence 


Undue influence is present when the consent of party isnot voluntary 
and has been influenced by words ot conduct of the other. Such a 
contracts voidable in presence of law, Ttmuste proved by the person 
alleging the unduc influence that his decision to four the contact was 
‘made because of the undue influence experienced by him. A special 
telationship need nos exist in order to allege undue influence. The mere 
fice of domination i fair enough to get a contract invalidated on the 
reason of undue influence. 
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Another situation is whete there is a special relationship between 
the parties. When such a special relationship can be proved to exist 
between two contracting parties, chere i a presumption of undue 
influence under English law. This presumption applies to relationships 
of parentand child, lawyer and Employer, dactor and patient, religious 
adviser and follower (but does not apply to relationships of husband 
and wife, Employer and employee and to that of Employer and agent 
The burden of disproving this presumption falls on the party against 
whom itis alleged. However, no single test can be used in order to 
-ebut the presumption of undue influence, ‘The manner in which the 
presumption could be rebutted would depend on the facts of exch 
cave, Ifthe presumptica cannot be rebutted the Court may mterfere on 
the bisis of public policy. A cransaction procured by undue influence 
‘cannot be set aside when there is along delay in alleging influence. 


1.21. Misrepresentation 


A mistepeesentation i a falte statement of fact made by one party 
fo a contract (dhe representor) 10 the other (dhe representee) which, 
‘while not forming, term of the contract, is yet one of the reasons that 
induces the tepresentee to enter into the contract. Silence does not 
amount to a mistepresentation since a false statement must be made for 
{a inistepresentation to have occurred. However, thete are exceptions to 
this rule that silence dees noramount w/a mistepresentation:; where the 
silence distorts a positive representation, where the contract requites 
utmost good faith, and where a fiduciary relationship exists berween 
the contracting parties 


eis necessary at the outsec to distinguish beoween misleading 
statements which are intended to be terms of a contiact and those 
Which are not intended to be terms of 2 contract but nevertheless 
induce one party toenter into a contract. A party misled by a statement 
which is a term of the contract is entitled to damages for breach of 
contract. A person affected by the oher category of statement is not 
‘entitled to damages for breach of contiact bur he ean get relief on the 
basis of niles relating to mistepresentation. The law will provide for 
misrepresentation only if isa false statement of existing fact. 
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A misrepresentation must also relate to some existing, fact so that 
statements Which are mere puffs, statements of intention, statements 
of opinion and starements of law do not qualify as representations for 
the purpese of obtaining relief. The misleading statement must be 
addressed by the representor to the party misled and the sepresenration 
‘must induce the contiact as stated. Ifthe representer never knew of the 
mistepresentation, if he did not allow the mistepresentarion ro affect 
his judgment or if he was aware of its untcuth, the mistepresentation 
hhas no legal effect. 


A claim for intentional mistepresensation is usually predicated on 
the assertion that the defendant induced the plaintiff to eater into some 
transaction or relationship by misrepresenting material facts pertaining 
to the relationship or transaction. In this contest, the elements of 
inrenticnal mistepresentation include: 1) the mistepresenration of 9 
material fet, 2) knowledge of falsity: Gcienter); 3) intent to induce 
tcliance; 4) actual and justifiable reliance on the miscepeesentation; and 
5) resulsing damage. Whea these elements are present, the complaint 
will eck punitive damages. Thisis because the existence of fraud is one 
of the wasons upen which exemplary chimages may be predicated 


_Any misropresentation which was not falsely induced is an innocent 
misrepresentation, However, a misrepresentation becomes innocent 
oily the elements of fraud and negligence are missing, For example 
‘A represents to B that oil deposits exist at a certain place. A honestly 
believes this to be true although there are no oil deposits; B believes 
the representation and enters into a conteact for drilling with A. Here 
ANS settement amounts to innocent mistepresentaion, 


Innocent miseepresentation is a ground for rescinding a contract. 
‘This remedy requites the parties to restore to each other whatever 
they received under the conteaet. Innocent misteptesentarion is also 
available as a defence to an action for specific performance. Utilising 
the above example again, if A files action for specific performance 
against B because B refuses to continue drilling for oil, B could use 
ANS innocent misrepresentation as a defence in the lawsuit. Howevet 
innocent misrepresentation is not aground for claiming damages. Only 
in exceptional circumstances a Court may grant restitution as opposed 
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to compensatory damages. Restitutional damages would entitle the 
recipient 10 be placed in the same position as if he had not entered 
into the contract or he could elect to retain the subject matter of the 
contract. Courts may geant an indemnity as opposed to damages sa 
‘exceptional cases, with a view to releasing a party from burdens which 
arise as a result of the contract as opposed to mere losses that have 
been incurred 


Dishonesty isthe basis of fraudulent mistepresentation, Accordingly, 
4 representor would not be liable fhe honestly believes in the teuth of 
the representation; itis nor necessary for him to know dha the Facts he 
states are true, Tn the English ease of Dery ro Pred the directors of a 
‘company who issucd a prospectus which stated that the company had 
the nghtto run plants bysteam or mechanical power, honestly believed 
that the relevant authority would give its consent to do so, Therefore, a 
[person who bought shares in the company which was wound up when 
the relevant authority refused it consent could not prove fraud. 


An example is when a defendant, under an affirmative duty 10 
disclose all material facts, conceals facts in order that the plaintiff may 
be induced 10 enter into a transaction of relationship, These claims 
differ from daims predicated on intentional miscepresentation in that 
notwithstanding the absence of any affirmative misreprescntation, the 
law provides for recovery when plaintiff is damaged as a result of 
concealment. A primary issue to be determined in these cases is whether 
the defendant stood in such a relation 10 the plaintiffas to give rise wo an 
affirmative duty of disclosure under the circumstances. Once that duty 
4s established, the remaining elements of actionable fraud, including 
intent to induce seliance, justifiable reliance, and resulting damage, are 
‘established as in cases involving afficmative mistepresentations 


A fraudulent intention is a accessary ingredient in establishing a 
fraudulent misteptesentation. This means that if the representor acted 
‘with a good motive in misleading the sepresentee to do something, 
the representation would not he considered fraudulent. In determining, 
whether a fraudulentintenticn exists or not, the Courts would adope an. 
“objective approach. Accordingly, if aman conducts himself in a way as, 
© lead to the reasonable inference that he had 4 pasticular intention, 
HL Dosey Peck (1889) LR 14 App Cas 337 


ey 
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that intention would be attributed to him. A person who has been 
induced to eniter into a contract by a Fraudulent misrepresentation has 
the remedies where he could set up the fraud as a defence to an action 
for specific performance, where he could ask for rescission of the 
contract and finally he could sue for damages. 


A miseopresentation which i negligently made by one party 0 a 
coatract could also entitle the othe party to have the contact rescinded. 
‘Other than the remedy of rescission, x person induced to enteringinioa 
contract bya acgligent mistepresentation of the othes pasty could claim 
damages from the person making the negligent misrepresentation, 


Negligent mistepresentation involves many of the elements 
of intentional misrepresentation, although the cause of action is 
characterized by a less culpable mental state. Thus, the plaintiff in 
4 nogligent misrepresentarion must prove: 1) a mistepeerentation of 
material fact, 2) intent 10 induce reliance, 3) justifiable reliance on 
the misrepresentation; and 4) resulting damage, The scienter element 
differs, however, negligent mistepresentation occuss when adefendant’s 
{alse statement is mide without a reasonable ground for a belief in the 
truth of the misrepresented fact. 


1.22 Mistake 


1f4 mistake as to an essential part of the conteact has been made by one 
‘or both conteacting patties the contract is ether prevented or nullified. 
‘Therefore, there are mistakes which either prevent agreement, sich 
2s manual mistake and unilateral mistake of mistakes which nullify 
agreement such as common mistake, Mutual mistake occurs where 
‘each party may be mistaken as to the other's intention although each 
' ignorant that any mistake exists. Kor example, X offers to sell hs: 
fold doree to ¥ but ¥ thinks that X is referring to his new dozer Ta 
dewermining whether this mistake prevents agreement the Courts adopt 
an objective approach. That is, would a scasonable man have entered 
{nto a contact by such a mistake? If he would have done s0, the mistake 
would prevent agreement. 
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‘Avunilateral mistake occurs where only one party is mistaken and 
that mistakeis known of ought to be knowa to the other. For example, 
A agrees to buy polished geanite masble from B thinking is Iealy made 
travetino type but itis in faet grit blasted tiles made of cut stones. 1B 
knows the mistake or ought to know it, the contract is prevented, If B 
is ignorant of A's erroneous belief, the case is one of mutual mistake. 
Tn unilateral mistake, the knowledge of the error makes it impossible 
to apply the objective test of intention. Therefore, where there is a 
unilateral mistake the Court adopts a subjective approach and allows 
the mistaken party 16 show the effect of the mistake in his mind, Tn 
both mutual and unilateral mistake, the mistake must sclave to a term 


of the contract. 


Hurst case'* is an example to show unilateral mistake. The Hurst's 
Project Manager (PM), who has been routinely signing the monthly 
interim statements, signed variant of the final account statement on. 
a different format without knowing that he has no authority to sign. 
Neither was he convinced of the revised wording which he himself had 
overlooked aor he appreciated that by the “full and final settlement” 
terms, Hurst was being invited to forego loss and expense claims. 
Accotdingly, Hurst submitted the final account including additional 
‘preliminaries and cost on disruption after several months. Mace refused. 
to accept on the basis that there was already an ageced and signed final 
account statement on the vatiant to the ISA form. 


The adjudicator found that, because of the signed final account 
statement, Hurst were prevented from making further claims for 
additional costs that had accrued up to the date of signing, Hurst 
sought an affirmation through the court that the signed variant was not 
binding because there was a unilateral mistake by theie PM who did not 
have the authority tw» make a binding compro 

Coust found that there was a unilateral mistake by Hurst's PM and that 
rectification to that document should be made to delete the reference 
0 full and final settlement of all chims ete on the premise that there 
was knowledge (but not necessarily proven actual knowledge) by the 


vse. Subsequently, the 


Tues Stores and Interiors Led v MIL Europe Peopecty Led (2001) CA (Cie 
Diy), 
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other party of the unilateral mistake. ‘There was ample consideration 
and no estoppel applicable 


A mistake by both pasties to a contiact as to a fundamental fact 
would nullify the agreement. In this situation each person would know 
what the others intention is, but each would be mistaken about the 
same fact ‘This is common mistake for example; A agrees to pay 
for surcharge on borrow pit for suitable soil to embankment from 
B. Unknown to both A and B the soil was inespable of meeting the 
specification. Therefore, both A aad B would be under the common 
smistake that the soil was suitable, 


1.23 Reasonable error 


In the case of Pile Foundation Co 1. Bergen: Lehman Assoites? (1998) 
where the Contractor submitted his bid in reliance upon information 
provided by the Hagineet, and the site conditions differed fom what 
vas represented, the Contractor sued the Engineer for misrepresenting, 
the conditions. ‘The Contractor claimed that his bid was wholly 
depended on site information the Engineer furnished at the time 
Of bidding, However, it was inadequate to cover the actual project 
costs, as the Contractor asserted, because the site conditions were 
epligently mistepresented by the Eagineer. The Conteactor claimed 
recovery for breach of contract by the Engineer Also, he claimed 
recovery under the negligent misrepresentation of material facts, 
Dismissing the allegations, the Court stated that the Contractor had 
to privity of contract with the Engineer. The sepasate contracts did 
rot show any intent to confer any rights upon the Contractor against 
the Engineet. The Coust however considered on the allegation of 
negligent misrepresentation by quoting the relationship between the 
plaintiff and the defendant which was so clase 28 to be the functional 
exquivalent of privity of conteact. Whether the Employer intended the 
Contractor 10 rely only upon the Contractor's own site investigarion 
was found by the Cour be a matier to be decided by a jury. Since 
the ease is technical in natute, the jury had to search whether the facts 


13 Plle Foarsation Constaiction Co, Ine. ¥ Henge Lehman Assocs, PC 
GTGNYS 24465, ISN Ap Die 
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in issue was fundamental to the extent that the Contractor's reliance is 
inevitable in his judgment on the bid price. 


In nutshell, a patty may bring an action for rescission of the 
contract on the ground of mistake, misrepresentation, duress, and 
undue influence A contract is voidable if i is susceptible ta escape a 
‘contiacton these geounds. Sometimes, the parties may attach a different 
‘meaning to the terms of their bargain, each mistakenly thinking, that 
the other attaches the same meaning to those terms. The law permits 
‘escape in some of these cases of misunderstanding, This is when cne 
‘or both parties may have entered into a bargain at least partially based 
‘upon a belief that is notin accozd with the facts. This type ofa mistaken, 
assumption constitutes unilateral if only one of the parties is mistaken, 
and mutual if both party shares. 


Whether or not a contract entered on the basis of mistaken 
assumption may be avoided depends upon several factors, including 
the ature of the mistake, its effect upon the value of the bargain, 
and the risks assumed by the parties. In remorse in disguise, a party 
decides that entering the contract was an ettor in judgment, because 
the bargain turns out to be less valuable, The law affords no relief for 
mistake of this kind becaase “the gambler is stuck with the results of 
the wager’ 


Words or conduct of « party that misrepresent conceal facts, oF 
the failure of one party 1 disclose facts knowa to her, may induce 
the other to enter into a contract based on incorrect assumptions. 
Justifiable rdiance upon a misrepresencation may in some cases permit 
the patty who is misled to avoid the contcact. Avoidance because 
‘of miscepresentation is therefore closely akin to avoidance because 
of mistake, the only difference being the cause of the erroneous 
assumption. A fraud is a miscepresentation that induces 4 party to 
enter a contract that he might otherwise not have entered hut for the 
imisrepresentation, In contrast, a fraud in jason is detsimental in that a 
‘one party does not even understand that he is entering, into a contract 
because of a mistepresentation. 


Misrepresentation that induces assent of the other party is fraudulent 
when the party making the representation (or concealing. fact) intends 
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the representation to induce assent by the other party and knows 
the representation to be untrue. In licu of avoiding a conteact on the 
_ground of misrepresentation, an aggrieved party while ‘living with the 
contract’ may sometimes seek tort damages in an action for deceit. 


1.24 Ilegality 


A contract could be made illegal by statute, by common law or on 
the grounds of public policy or morality so that the performance 
agreed upon or the ulkimare purpose of both parties in contracting is 
prohibited, 


An illegal contract is void ie. itis devaid of any legal consequences, 
Parties cannot sue for specific performance of the conteact or for 
recovery of damages for aon-petformance. There are two principles 
telaring to the consequences of illegality. No action can be found on 
illegal transaction. Also, where guilt is equal, the defendant's position 
is superior. 


The first rule would apply where a claim is made by a landlord to 
recover an illegal payment promised to him by 

hhas already paid the prohibit 

of the second rule. Although there are no exceptions to the operation 
of the fist rule, certain exceptions to the operation of the second cule 
are available. One exception to this rule is where the defendant would 
be unjustly entiched at the plaintiff's expense. Another exception is 
where the contract is substantially unperformed ‘The thitd exception 
operates where the plaintif’s guilt cannot be established or his guilt, 
even if established is not equal to the guile of the defendant. Another 
exception fo the operation of this cule is when consideration of justice 
or public policy requires that the plaintiff to an illegal contract should 
be given relief. A further exception would be if the lawful part of an 
agreement can be severed from the unlawful part, effect will be given 
to the lawful part signed by the parties to the contract. 


tenant. If the tenant 


id ent, he cannot recover iton the basis 
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1.25. Terms and representations 


Undectakings and promises that are contained in a contract are 
known as the terms of a contract. They have to be distinguished from 
‘representations which ace made before a conteact has heen entered into, 
and are not intended to form an integral part of a contract. Because 
Courts have found considerable difficulyy in determining whether a 
statementis atetm ora representation, they have formalated various tests 
as a giide to distinguish a term from a representation, a8 flows 


a. Taking note of the time lapse between the time of making the 
statement and the final execution of the conteact 
1b. Considesing the importance of such statement ia the minds of 
the parties 
& Conduding that, if the statement is followed by the 
‘execution of a formal conteact in writing, and that statement 
Iya 


is not incorporated in the written document, it is merel 
represencation, 

dL Regarding a statement as a contiactual term, if the maker of 
the statement is in a better position to ascertain the accucacy 
lf the statement, compated to the other party 


‘These tests however are not conclusive and i has been suggested that 
the best way of determining whether a statement is a term of a mere 
‘representation is to examine whether there is evidence of an intention, 
to create a contractual Kability in respect of the statement. 


1.26 Conditions and warranties 


A condition is a vital term of a contract, which goes to the root of the 
contract and a breach of which entitles the injured party to tescind 
the contract and sue for damages. A warranty is not a vital term in a 
contract, butan ancillary one, a breach of which gives the éejused pasty 
rho right to rescind the conteact but oaly a sight to sue for damages. A 
condition aflects the very existence of the contract; therefore, where 
there is a breach of a condition the rescission of the contract by the 
inured party does not arise. Such a contact would automatically end, 
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Courts however concentrate on the effects of the breach rather 
than the quality of the term broken. ‘This guideline was formulated in 
a case where although the ship was un seaworthy, (which was conteary 
to a term of the conteact) only delays in shipping occurred. It was held 
that ths did not catale the injured party to repudiate the conteact and 
they could only claim damages. On this basis, even if the breach of a 
minor term causes severe loss, the injured party may be able to rescind 
the contract. 


The other guideline in determining whether a term in a contract 
is a condition of a warranty is to examine the contract at the time it 
was made and infer the intention of the parties. In one case although a 
clause in the contract stated ‘expected ready to load under this charter 
about 1 July 1965" the ship was delayed almost a month, It was found 
that atthe time the contract was made the Employers had no reasonable 
‘grounds for believing that the ship would be ready about the first of 
‘July. Tewas held thar che ‘expected ready to load’ clause was a condition, 
‘a breach of which entitled the chatterers of the ship to rescind the 
contract. The Court did not wish to examine the effect of the breach. 


‘Sometimes, a contractual term may tuen out to be either a condition 
when itis integral to the conteact or a warranty when itis incidental to 
the contract, depending on its effect on the injured party. Although the 
distinction (between conditions and warranties) is clearly demarcated 
in the law of conteact, it may not be always applicable to all types of 
breaches since some conteactual undertakings ate too complicated to be 
fitted into a one scheme, unless provided for expressly in the conteact. 
This ‘wait and-see’ approach, tll the effects cease is aimed to achieve 
faieness possibly more than by a priori classification under the conteact. 
This is because for instance a breach goes so much to the root of the 
contract that it makes further performance impossible, the innocent 
party will be entitled 10 be discharged from further obligation, Bui 
if the event does not cause that much effect, its consequences can be 
remedied by an award of damages. ‘Terms falling into this category are 
sometimes described as ‘innominate’ clauses and are not to anyway 
replace the traditional classification into conditions and warranties in 
those areas where such a division has been made by statute or judicial 
decision 
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In Hong Kong Fir Shipping v Kawasiki Kisen Kaisha (1962) 2 QB 
26 Court of Appeal, a ship Was chartered to the defendants for a2 year 
Period on the agreement the ship would be seaworthy throughout the 
period of hire. The problems developed with the engine of the ship and 
the engine crew was incompetent to bring them into operable status. 
Consequently the ship was out of service for a 5 week period and then 
a further 15 week period, The defendants treated this as a breach of 
‘condition and ended the contract, The ch 


fo 


ants brought an action for 


wrongful repudiation arguing the te 
not a condition of the contract. It was held that the defendants were 
liable for wrongful repudiation, adopting the innominate approach, 
Rather than secking to classify the term itself as a condition or warranty, 
the court looked to the effect of the breach and found that the breach 
‘ontraet, 20 
weeks out of a 2 year contract period did nor substantially deprive the 


n telating to seaworthiness was 


has not substantially deprived the whole benefic of the 


defendants of whole benefit and therefore they were not entitled to 
‘epudiate the conteact, 


1.27 Delict 


Since a contract is a agreement between parties, legal sights and 
‘obligations generally flow from the agecement and arise only between 
the pasties. Conteactual liability depends on the consent of the 
contracting parties although the basis of the contract is generally the 

fe that the contractual 


agreement. Equally the aim af the law is t enst 
‘promises are mer by the parties. A delicrual obligation generally ari 
because the law has declared thar such an obligation flows from the 
relationship between the parties even irrespective of any agecement. 
Dutics are thus imposed by the law ittespective of the agreement. The 
law of delict also aims to compensate for harm or loss eaused and, in 


doing so to prevent Future occurrences of that nature, Hence, itis not 
concersed with enforcing, promises. 


‘A Court awards damages to the vietim or makes an order, which 
is deseribed as an injunction, sesteaining continuation of the wrongful 
conduct. Both types of legal relief are available in the law of contract 
and delict. Yet since the basis of the legal obligation in contract and 
delict is different, in delict a person claims a sum of damages that 
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is not predetermined but is assessed by the Courts. A vierim claims 
Liquidared damages in delict and liquidated damages in breach of 
conteact, for example. 


1.28 Summary 


Construction activities involve a good deal of ‘conteacting’. The 
starting point is the contract between the pasties and its components. 
Contract is a legally enforceable agreement that binds ‘relationships’ 
To anextent, a contract determines how the parties should act upon in 
various ‘circumstances’. There is no substitute for reading a conteact. 
However, the parties to a contract can mutually agece in any manner 
they wish, and can also waive the requirements of their contract if 
that is acceptable, as long as they do-not prejudice the existing laws. A 
party who seeks to incorporate a provision dat exempts him fram what 
would otherwise be of his obligation and misrepresents the effects of 
this provision to the other party; he will not be entitled to rely upon 
such exemption. If it conveys a false impression misleading the other 
fon the actual facts, the losing party owes damages. 


“There may be a number of contracts, when the project is a larger 
one, This isa ease of “horizontal muliipheity’ Tf the contract is a 
complex one, then there may be a hierarchy in the supply chain. In 
each transaction, there are defined legal consequeaces. Undoubtedly, 
thote is no separate set of legal rules for consteuction contracts, albeit 
the law governing construction contracts has bes 

Sense from the same sources of law, a8 are the sources relevant to any 
other contract 


derived in a broad 


"The basie sources are the law of conteactand thelaw of tort, subject 
to specific starues in addition to them, and they are generally construed, 
in the law of the land, and no contract can overtake, supersede of 
Fundamentally “go against” the supreme law of the land. However, 
certain aspecis in these branches of law still require special relevance 
in the context of construction contracts, simply because of the special 
feitures inherentin consteuction, Amongst them are that the industey 
itself is heterogencous having its own practices. 
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Constructionsare projects, each havinga definite duration with time 
to startand finish of inter-related activities involving mumerous parties, 
who must work in unison - though temporarily. Also, some of the 
problems that arise in the working of the project are not foreseeable or, 
even if they are foreseeable, their magnitude may not be foreseeable. 


CHAPTER 2 
CONTRACT AND PRICING 
MODALITIES 


2.1 Introduction 


Procurement methods 2 term that has been very much interchangeably 
used with other terms such as procurement strategy, procurement 
‘toute, conteactual acrangement, conctact type etc. In voiding debates 
lover the titles assignable at varying contexts it is safer to steer leat 
of defining these terms. Categorical, they all ate contact modalities. 
“The selection and implementation of appropriate modality s whese the 
stakeholders should take utmost cate atthe outset since each modality 
has its own implications 


Construction procurement is all about acquising, she intended 
construction project, facility or plant via a contract modality. The 
Choice of procurement method depencts on a gamut of economic, egal 
and technical factors depending on the stakeholder interests and more 
lover the nature, type, complexity oe even the sousce of finance. The 
importance of the above factors has been varying. 


2.2 Design-bid-build traditional route 


Desiga bid build is the most traditional method of procusement where 
the Contractor and consultants are appointed directly by the Employer 
under separate contacts. The Employer will employ outside consultants 
and alkernatively, will deploy in-house technical resousces to carry out 
the services related to design and supervision, Some constuction works 
will ako be executed on domestic sub conteact basis. This method of 
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procusementis suitable for all Employers, inchiding those inexperienced 
fo undertake complex projects and projects where functionality, timely 
‘completion and cost certainty are prime objectives, 


‘This steategy is a low-tisk option for those Employers who with 
o minimise cheir exposure (o the risks of overspend, delays or design 
failure. However, the esposute to risk will increase where the design 
phases unnecessarily rushed, where unteasonable time targets are set 
or where the tender documents aze not fully fledged at their disposal 


In two-stage tendering under design bid build, the tenders for 
construction are based on consultant's designs (tage 1 tendes). The 
Contractor then assists with the final development of the desiga and 
tender documents, against which tenders for the construction works are 
prepared Gtage 2 tender). Whoever put forward the first stage tender 
has the opportunity to tender ot negotiate the second (construction) 
stage, This approach increzses the risks of increase in overall price and 
aless certain completion date, Sometimes, two eavelop system has been, 
adopted where the envelop 1 consists the technical components and 
the envelop 2 is the commercial offer which is opened only when the 
technical offer has been successful 


As such, the traditional design-bid-build roure has a segmented and 
sequential process in which the Employer first contracts with a design 
[Professional to prepare detailed construction plans and specifications in 
‘order o solicit competitive bids for construction, and finally awards the 
construction conteact to the lowest bidder quite frequently. The desiga 
and construction phases of the project ate cleae and distinct. Usually 
‘much of the work is sub-contracted to specialist firms as mentioned ut 
the Contractor remains liable, The consultants administer the contract 
‘on behalf of the Employer, 


In this route, it is important that the design documents are 
ipulous enough to lessen the chance of ambiguity. ‘This method 
should allow sufficient time to consider alternatives and to complete 
a thoroughly integeated design. The disadvantages are that it rakes the 
_reatest amount of time to complete and thatthe designers and builders 
‘can be in rivalry when the design is not buildable or the method of 
‘execution i not technically conducive. This route is most frequently 
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done using a hump sum bid conteact, but guaranteed maxioum price 
is also used. 


“The separation of the Contractor from the design can also mean 
many lost opportunities for valid technical inputs. The financial 
commitment for the Employer increases fiom one stage t0 the next 
and the whole process can be stopped atany time up to letting the main 
cconteact, the “only” penalty being abortive wore by the design team. 
Hence, the overriding fictor to a successful design. bid build project 
is for the Employer to ensuite that the design and bid documents are 
as complete as possible prior to float the project on tender so that the 
tenderers can recognize the same in true perspective 


Also, the Employer warrants the correctness of the plans snd 
specifications to the Contractor under the Speasin docttine. ‘There ean 
be design miscakes for which the Employer is Hable to the Contractor 
under the warranty of corsectaess but cannot easily transfer the 
Tiabily on to the design professional. Even when the designer is in 
fict negligent, proving negligence can be difficult. The Employer mast 
obtain a certificate of merit from another design professional and then 
pprowe thar the designer failed to meet the standaed of care, which 
re«puires expert cestimony, On the other hand, the Contea 

ccan prove there was a defect in the plans that cost the Contractor mote 
‘money based on fict testimony alone. 


for usually 


2.3. Design and build basis 


By definition, the Coateactos tales over the responsibility for both 
the desiga and construction making a single poine of contact. ‘The 
Employer’ needs must be properly articulated in the document called 
the Employer's requirements consisting of an initial concept to develop 
the design and carey out the construction work, usually for a fixed 
price. Atleast an outline design must be produced in onder to receive 
a detailed price. Ths is where the design parametecs and hypothesis 
are established in the Employer's requirements forming, part of he 
tendler document. The bidders are instructed to submic their technical 
proposals within the parameters so established in the Employer's 
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brief and ate free to submit alternative design proposals in separate 
cenvelops. 


There are advantages in using a design and build form of conteact. 
First, the construction team is motivated to work with the desiga 
team to develop a design with constructability in mind, In that way 
the team creatively finds possible ways of reducing construction costs 
‘without technical sacrifice. The Employer can entertain the benefit of 
constant design response. Construction can take place concurrently 
with the development of the desiga unlike in a teaditional contract, 
where construction cannot begin until afcer the design is finished, the 
project is bid and awarded, and the team can mobilize 


As opposed to a more gradual commitment associated with the 
traditional appecach, the Employer makes a commitment to the cost of 
the building works as well as the cost of the design work at an earlier 
stage. Changes made by the Employer during the design stage can be 
‘expensive and they may sometimes affect the basic design parameters 
established at the beginning. Employer's briefs incomplete in details 
may sometimes prejudice the motive behind design and build approach, 
This method of procutement can be suitable for Employers requiring 
distance from the project, cost certainty, and faster track 


Design Build is also intended to save time. Generally, the stages 
are sequential with litde overlap, although in reality, some design work 
4s carried out by specialist sub consultants. Because the designees and 
builders work together, the design effort can be substantially reduced. 
Iris not necessary w prepare drawings in great detail if che builder 
already understands the scope of work. Time is saved by using a fast 
track module. For instance, the design-build Contractor can begin 
construction of early phases of the project (4 grading, site utilities, 
foundations) before design of later phases (building envelope, interior 
partitions, FIVAC, electrical) are fully completed. 


The concept behind design and build assumes liability for 
design where the Contractor takes relatively a wide mandate when 
interpreting the Employer's requirements. Although it isincumbent on 
the Contractor to engage a design team to come up with a design that 
compiles with the Employer’s requirements, the Employer may find 
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that he still has 10 engage his own consultants for technical guidance. 
‘Also, a Contractor’ perception of lability assumed for desiga could 
bbe mach wider than anticipated 


Sometimes, a design-build conteact is awarded after a design 
competition, The winning design is usually chosen by an independent 
panel of design professionals and stakeholders. This proceduse is 
often used to generate new ideas for the building design, to stimulate 
public debate, to generate publicity for the project and allow emerging, 
designers the opportunity of gaining esposure. Award shall be made 
to the design-build entity whose proposal is judged as providing che 
bes: value in meeting the interest of the Employer. Best value may 
inchide price, features, Functions, and life-cycle costs, Lesign build 
has the potential to reduce over-all project cost because the design-cost 
optimisation undertaken along with the progress. ‘The design build 
entry has an incentive to use the oprimum amount of engineering. A 
botanic park for example consists of both gecen and brown elements 
starting from horticulture to bio technology: A design competition 
would help stakebolders understand the pros aad cons that are likely 
to evolve during the peoject implementation. 


Design-build climinates the lability gap also. Design professionals 
can obtain insurance coverage only for negligent ergors and omissions, 
and vietually all design contracts limit che designer's lability «© such, 
However, there can be non-negligent crsoss and omissions, which cost 
the Employer more money but for which the design professional is aot 
lihle For example, a design professional may undertake reasonable 
subsueface investigations but fail to detect a boulder that will require 
Additional costs to deal with, 


‘Virtually all design and build conteacts place full esponsibility for 
design om the Contractor. Tis submited however thar such provisions: 
only operate if full” design ie undestaken by them otherwise the 
Employer will be lable for the detailed design. Its therefore essential, 
that Employers in design and build type contracts adopt more of a 
backseat approach by placing some reliance in theit Contractors and 
allewing:a sufficient room wo implement the end product, that i Ft for 
its purpose. 
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Basically, che DXB approach promotes object oriented design 
towards the primary objective of system engineering where the timely 
integration ofall system elements has been ensured from the beginning, 
‘This can be accomplished only in a good definition of requisements 
of the Employer followed by a stuctured and disciplined approach to 
design, 


2.3.1 Modularity 


‘As in the automotive and major appliance industries, modulatity is 
becoming a strong force in the construction sector. ‘The concept of 
modular design is very practical where hundreds of modular building 
blocks can be assembled off-site, This reduces on-site congestion, 
‘enhances productivity and allows standardization of the processes and 
‘equipment deployed in the production. Modular design further brings 
advantage of work force familiarity in the job reducing unnecessary 
waste of time and energy. Modular design concept enhances buildability 
when components and sub assemblies are related to each other according 
toa set of geometrically and dimensionally coordinated principles 


Design-Build works smooth when using standard designs that 
have been buile repeatedly. It is absolutely enitical that the Employer 
and builder have the same clear picture of the final project bet 
‘construction begins, The benefits are therefore said to be single or on 
package, single communication channel, design economy and flexibility, 
fey claims by Contractors, no design liability for the Employer and so 
forth, 


24 Design, build and operate 


PIDIC has taken an initiative to produce a standard form on Design, 
Build and Operate (DBO), As thetitle suggests, the conteaet is intended 
to gover the relationship between the Employer and the Contractor 
involved in progression of a multidiseiplinary contract: to design, 
build and operate as opposed to individual agecements to govern 
the different ficets of a project, that is design, construction, testing, 
commissioning ete as usually come across. ‘The Contractor in this 
modality is a consortium by composition specifically set up to reflect 
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the interests, soles, obligations and liabilities of the pasties. Each party 
will hace a specific input into the consortium such as Funding, desiga, 
construction, operation, management and maintenance. The extent of 
their inputs depends on the manure ofthe project and the terms entered 
{nia with the sponsor of the project 1e. the Fanployer. 


Generally DBO operates on a cost plas profit orientation, intended, 
for a long term business function in line with the return on capital 


"The combination of a mumber of disciplines and theie reliance on 
a consortium has its obvious advantages of saving time, sharing know 
how and simplifying contract administration. Its ideal in caves whete 
the Contractor will be the most suited to operate and maintain the 
facility i has desigacd and baile In this respect tis in the intecest of | 
the concract to produce « low maintenance quality design and operation 
_given its long term commitment to operate the project on completion. 
Ie mutualy serves the Employer’ interests of having a quality built 
and designed low cost maintenance peoject. Desalination plants, stom 
sewer projects and garbage disposal projects are ecuple of examples to 
‘operate on DBO basis, 


2.4.1 Green design 


DBO approach is abso based on the concept of green design, Green 
design i a step aiming to produce, products and services in a way that 
seduces the use of non renewable resources, minimizes envitoamental 
impact, and relates people with the natural eaviconment. Often viewed 
sa necessary 100! for achieving sustainability, gccon desiga ia reaction 
to the global environmental ensis also, ie, rapid growth af economic 
activity and human population, depletion of nanical resources, damage 
to ecosystems and loss of biodiversity. Proponents of green design 
Ddieve that the crisis is in large part caused by conventional design 
and industeial practices, which distegacd the risks and envisoamental 
impacts associated with goods and services, Cscen design is considered 
‘4 means of reducing o¢ climinating these impacts while maintaining, 
quality fe by using careful assessmeat andi clever design to substitate 
less haemnful products and processes for catwentional ones 
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Here the focus is for the project to work in harmony with the 
natural fearures and resources surrounding it, and to use materials 
that are sustainably grown of recycled eather than new materials 
from non-renewable resources. Architectural salvage and reclaimed 
‘materials are used when appropriate as well, When older buildings 
are demolished, frequently any good wood is reclaimed, renewed, and 
sold as flooring Many other parts are seused as well, such as doors, 
windows and hardware, thus reducing the consumption of new goods, 
When new materials are employed, gecen designers look for materials 
that ate rapidly replenished, such as bamboo, which can be harvested 
for commescial use after only 6 years of growth, or cork oak, in which 
‘only the outer bark # removed for use, thus preserving the tree. 


2.5 Management contracting 


‘The Employer engages a management Contractor on a fee basis as equal 
member of the ream, o plan, organize, co-ordinate and control the whole 
project. Usually two of three management Contractors will be invited 
fo make proposals with a complete method statement and associated 
cost. The management Contractor is to undertake the contractual, 
technical and commercial responsibility for the construction of the 
project alone with works Contractors. ‘The management Contractor 
does none of the construction works himself bur they are divided into 
‘work packages which are sub let to works Contractors, each of whom 
‘enters into a contract with the management Contractor. 


As such, the works ate let competitively by the management 
Contractor to sub Contractors and specialists in appropriate works 
packages. This approach often means that design and the start on site 
‘overlap, with the design and tender packages becoming available ‘ust- 
in-time” to suit the construction programme 


Management contracting therefore operates in a system that is 
significantly diferent feom the conventional approach. Themanagement 


‘omganisation does not normally execute any of the permanent works 


as mentioned, but may sometimes provide common user and service 
facilities. Under this modality, the operational conttollof a construction 


project is vested by contract to perform the necessary managerial 
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functions. It could be a wide range of functions, such as technical 
operation of a recycling plant, management of personel, seconnting, 
marketing services and training, This preserves the management 
Conteactor’s independence and reinforces consultancy selationship 


With the Employer than any other method. Management contracting is 
therefore more closely related to a professional service than «oa normal 
construction contract. Payment is usually made to the management 
Contractor on the basis of the cost of the works packages plus an 
agreed fee. 

‘Management contracting is suitable for large scale fast track projects 


of complex nature, for instance a hotel complex project having more 
than 60 separate work packages, but not for inexperienced Employers, 


who want to pass their sk t the Contractor. There is less price 
certainty at the outset, because construction tends 10 start ahead of 
completion of all desiga stages and at a point when many of the work 
packages have yer to he rendered. ‘This often means unless adjustments 
are made to the design and specification of works packages later in the 
Programme, thete will be a budget overeun, 


‘The JCT modd is instrumental ia the concept of management 
contracting. As articulated, the management Contractot does not carry 
four any construction work himself, Instead, he assists the Employer 
in putting together works packages for tender and thea enters into, 
and manages, the works contracts. The procedute is thus two-stage 
Although a MC model has araste of ‘cost plus’ in payments, a schedule 
is included within ‘prime cost’ in work contracts. In the meantime, the 


parties can be allowed to use fixed oF capped rates instead of prime 
cost. 


“The management Contractor cannot give extensions of time under 
a works contact withour consulting with the Engineer about his 
proposed decision; nor can he cestify completion of a works contact 
without the Engineer's consent, Loss and expense claims from works 
Tomtractors are ascertained by the Engineer in conjunction with the 
‘management Contractor. 


Management contracting s appropriate for large Employer-designed 
projects where Full design information is aot available, but where an 
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ealy stat on site is needed, However, the JOT form of management 
contracting gives the Employer a reasonable amount of protection and 
conteol in the overall project delivery. ‘This system of procurement is 
different from construction management, where the Employerengages 
trade Contractors directly 


2.6 Performance based contracting 


Performance based contracting (PBC) is a technique whese the key 
success factors (KSEs) are identified and the performance of which is 
ensured and measured through a scheme of rewards and penalties. Based 
on the performance parameters, that aze customised on specific project 
requirements, theCentractor would have thesingle-point responsibility 
for designing, constructing, operating and pericdically maintaining, 
the plant, ‘The evaluation criterion ensures thar all parameters having. 
1 beasing on the plant’s long-term life cycle cost for instance were 
identified and factored in, 


These contracts provide for performance incentives and penalties 
on critical parameters. For example the contract for construction of 
terminals in myor ports specifies a minimum guatanteed traffic, which 
the erminal Employer has to commit. The minimum guaranteed 
teaffic ensures that the major port recovers not only its snvestment 
in the waterside and linkage infrastrucnire but also its oppornunity 
cost of development. In power genctation projects, the Employer is 
incemivised to increase the plant load factor (PLE) so that the fixed 
cost can be amortised over a larger number of units, conversely there 
are penalties for operation below a certain PLE: This is because the 
state subsidises the power cost and reduction in PLE would increase 
the subsidy amount. Hence, DISC is a powerful contnicting technique, 
which can ensure the Contractor's performance on critical parameters 
through penalties and incentives, ensuring that maximum benefits are 
derived from the investment. These could be in form of project design, 
construction time, operations and maintenance cost and overall life 
eyele cost. 
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2.7 Private finance initiative (PFI) 


‘The thinking behind this initistive is that the private sector is better 
than the publie sector in project management. This ranges from just 
building, to build own (0), to build own-opecate (BOO), to build 
‘ovwn-operat.raasfer (BOOT) and design-build-fund-operste (DREO). 
PET builds on these approaches using the private sector inputs in the 
total peojecr delivery. 


“The objective is also the sharing of financial risk with the private 
sector and bringing commercial reality to large complex projects, The 
potential scks of peocusing, operating and maintaining are passed onto. 
the private sector, leaving the public service to run its core business. 
The intention is that the economies of scale achieved by the service 
providers are passed onto customers in terms of lower overall costs 


In PEL, a Contractor responds to an Employer's brief and offers 
fa package to provide and run a building for a number of years in 
exchange for a ‘rent. At the end of the period, the ownership of the 
building severts to the Employer. ‘The Contractor will often form a 
separate company made up of the bidding parties" designer, builder, 
operator, and banker in otdler t9 protect theie core business from the 
tisk of going wrong, 


Althenigh PET has been designed for public sector procurement, it 
is hased on private sector initiative of BOOT. The approach recognises 
thar the procurement does act stop at the completiya of the construction, 
‘work, but over the life ofthe building, Arguably, the single reason for 
the growth in private finance initiatives is the consequent reduction in. 
govemment expeaditure on infiastructure aceds. Other advantages 
are that private investors take most of the commercial visks, chey tuise 
finance thus enabling the peoject to proceed, and the quality of the 
peoduct can be higher since the private sector has an interest ia the 
peoject long after the work has been completed. 


2.8 Partnering contracts 


Partacting is a structused management approach to facilitate team 
work across contractual boundaties. Its fundamental components 
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are mutual objectives, collective efforts and continuing measurable 
improvements. Construction partnering is a commitment between the 
Employer, consulting Engineer and/or architect, and the Contractor(@) 
fo improve communications and avoid dispures by working together 
towards shared and common goals on specific project basis 


Partnering builds goodwill and trust, encourages open 
communication, and helps the parties eliminate their adversarial 
positions. It enables the pasties to anticipate and sesolve problems, 
and avoid ot minimize disputes through informal ways. However, the 
benefits of formally partnering construction project increase with the 
projects’ increased risk. The risk can be evaluated in terms of design 
and construction complexity, the number of stakeholders involved, 
‘budget constraints, and many other factors. 


Partnering is not negotiated contracts of preferred supplier 
arcangements, all of which lack the structuce and objective measures 
that must support a partnering relationship. Tris the commitment of 
all partners at all levels to make the project a success. The result is 
that the partnering agreement drives the relationship between the 
parties, Hence, partnering is only appropriate amongst those who share 
the fundamental belief that the people are motivated by challenge. 
It therefore enables organisations to set up mutually advantageous 
commercial arrangements, either for single projects or in long-term 
strategic relationships. 


The benefits are generally cumulative if partnering is applied 
throughout the supply chain, rather than simply between Employers 
and main Contractors. When considering partnering arrangements, 
Patties should identify sources of risk and then establish who can best 
manage the tisk. It uns on open book policy where the parties have 
access to a common data base maintained in a transparent mannes. 


2.9 Prime contracting 


‘The Employer provides the prime Contractor with a general stat 
of his objectives. The prime Contractor is responsible for outline 


and detailed design and construction and may also provide some 
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services after completion. The broad scope of the prime Contsactor’s 
sesponsibilites inevitably means that Employer's conteolis considerably 
low. 


Payment to the prime Contractor is assessed on a target price basis 
and he shates any pain or gain to the extent thar actual costs ate above 
cor below the target price. Ifcosts exceed a maximum target price, then 
the prime Contractor is responsible for the whole of the cost overaun, 
above that figute, ‘The poteatial financial risk is considerable although 
much will depend upon how che levels ar which the target cost and. 
maximum target cost have been agreed 


eis nor intended thar the prime Contractor will carry out mone than 
4 small proportion of the work himself. Much of it will be performed. 
by his supply chain. Hence, the cote skill of the Contnactor is that of 
managing thar supply chain. ‘Therefore, the prime Contractat will 
address che supply chain in clusters responsible for diffe 

of the project. If the prime Conteactor is to succeed, he must draw 
value from the supply chain in order to drive dowa the costs of bath 
construction and operation while maintaining or enhancing quality. 
Key members of the supply chain should therefore be involved in 
the design process much earlice than has been customary. The very 
considerable risks imposed need ro be distributed among those in the 
supply chain best able to deal with them. 


clements 


2.10 Schedule contracts 


Schedule contracts have been used when the detail of the work to be 
done are too scanty to permit the preparation of a precise specification 
or aa accurate bill of quantities at the tender stage. The schedule lists 
major items of cost significance and the Contractors tender by inserting: 
arate against each item. More often in public service and maintenance 
sector, there may be standaed sates included éa the schedule in which. 
cease the Contractors tender by quoting a percentage on of off the 
standard rates, In the case of ‘ad-hoc’ schedules, tis usual to give the 
approximate quantities in order to gain a probable cost. 


ot 
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‘The work is measured on completion and the aciual cost is knows, 
aly at the completion although approximate quantities have been 
estimated for the Employer to have a rough idea as tothe likely financial 


2.41 Serial and continuation contracting 


Serial contracting works on standing offers whereby a Conteactor 
undertakes a series of lump sum contracts in accordance with the 
terms and conditions set out in the initial offer. The offer usually 
relares 10 a firm programme of specific jabs of a similar mature. ‘The 
prices in the offer may be presented in the form of a ‘notional’ bill of 
quantities prepared to provide a competitive base for the selection of the 
Contractor and the subsequent negotiations of a tender. The standing, 
offer is usually taken up by means of a letter of intent which should 
make lear that the number of contsacts let within the framework of 
the offer will depead upon satisfactory peeformance on the part of the 
Contractor and that the individual offers must be acceptable to the 
Employer in respect of quantity, quality, cost and completion time. 


The system usually offers an incentive w firms capable of 
maintaining a high standard of workmaaship and savings in time by 
eliminating lengrhy pre-contmact procedures for exch and every project. 
Italso cnables skilled production gangs to be kept, together for future 
projects that require similar experience 


Sometimes referred to as ‘extension’ conteacts, continuation, 
conreacrs arise where itis desired to place a further contract o¢ contracts 
based on the terms of an existing contractin order to obtain the benefits 
which arise from continuity of work. ‘The continuation conteact(®) ate 
therefore negotiated on the basis of the original contact. However, 
any ‘ad-hoc’ ateangement is less likely to produce all the benefits 
to be gained from the forward planning, The object is to avoid the 
practical difficulties of having two Contractors working on the same 
site concurrently 
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Sometimes culled cost reimbursement contra 


the cost-plus contract 
allows a Contractor to be paid in full for all expenses allowed up to a 
set limit that is defined in the terms and conditions. In addition, the 
Contactor may also receive additional amount a8 a profit eamed on 
the job, 


‘The provisions of the cost plus contract are different from those 
associated with the fixed-price contract. With the latter, the Contractor 
commits to only charging a specifie amount far the job as outlined in 
the agreement. Should the actual expenses exceed the costs associated 
‘with Fulfilling the obligations made in the agreement, the Ci 

cannot pass those costs on to the Employer. Instead, the 
‘must absorb those costs, which may result ina loss on the project. 


A cost pls fixed fee contract allows the Conteactor to collect a 
Fixed amount of compensation at a specified time duting the project. 
Ina cost plus contract the Contractor’ profit is vetat a fised amount. 
If actual costs are lower than the estimate, the Employer keeps the 
savings. Ifactual costs ate higher than the estimate, the Employer must 
[pay the additional amount. The great advanrage of a cost plus contract 
is that, generally speaking, the project will result i. the building thar 
was envisioned, even if costs run high ‘The builders less likely to use 
less expensive materials because his profit is not in jeopardy. Also, the 
builder has litele incentive to keep the Employer’ costs down, 


The cost plus incentive fee contact is another form where the 
Contractor receives a fee for saving money on materials ot labour 
associated with fulfilling the terms of the agecement. However, a large 
Fee ean sometimes offiet the savings. A cost plus award fee arrangement 
is a type of cost-plis contract that will award a bonus if the Conteactor 
demonstrates performance that is considered 10 be proficient that 
envisioned in the contract, A cost-plus-percentage of cost agreement 
makes it possible for the Contractor to adjust charges for materials 
upward in the event thatthe market price for those materials increases, 
This is one of the least favourable forms of the cost-plus agreement, 
since it provides no incentive at all for the Contractor to keep expenses 
within the range originally defined in the agreement. 
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For certain types of construction involving new technology, the 
Employer is sometimes forced to assume tisks of cost overruns. The 
Contractor will receive the actual ditect job cost plus a fixed percentage, 
and have little incentive to reduce the job cost. Furthermore, if there are 
protsing nen o complet the project, overtime payments to wotkere 

Unless there are 


are common and will further increase che job 


compelling seasons, such as the urgency in military installations, the 
Employer should not use this type of conteact. 


Cost plus conteacts genetslly do not provide any motivation for 
the Contractor to monitor costs closely. However, quality rather chan. 
price is the main objective of the Employee, a cost-plus mode of conteact 
is likely to be the hestoption. Hence these conteacts are appropriate in 
‘open-ended emesgency situations such as structural collapse or damage 
and itis absolutely necessary to stast the work before its character and 


scope cin be determined, and in circumstances where the works are 
exposed to conditions of great uncertainty of unquantifiable risks, 
such as unknown ground conditions. ‘They ate also suitable when an 
‘early start is required on contracts which ate not completely defined 
but are expected to be highly remunerative, such as hotels, innovative 
processing and manufacturing plants, etc. 


In cost plus variable percenrage contiact, the Contiactor agrees to a 
‘penalty if the actual cost excceds the estimated job cost, of a reward if 
the actual cost is below the estimated job cost. In teturn for taking the 
risk on is own estimate, the Contractor is allowed variable percentage 
of the ditect job-cost for its fee. Furthermore, the project duration i 
usually specified and the Contractor must abide by che deadline for 
completion. This type of contract allocates considerable risk for cost 
‘overruns to the Employer, huralso provides incentives to Contractors 
to seduce costs as much as possible 


2.43 Turnkey 


Jn the turnkey of package deal contract, both detailed design and 
‘construction are undertaken by one organisation although parts of the 
design may be subconteacted to specialist consultants. The Contractor 
carries most of the design and construction risks. 
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Hence, the scope of a turnkey contact is wider than that of a 
traditional contract. The turnkey Conteactor undertakes to provide 
detailed designs, production process of plant and equipment, related 
construction, licenses, guarantees, training of operating staff, 
commissioning, initial operation, and final hand-over of the ‘key’ to 
the Employer for him to ‘turn’. ‘The conteact price is normally quoted 
lump sum with periodic payments against specific stages of completion, 
Turnkey contractingis used for the procurement of comples industrial 
process plants, such as steel mills, food processing, coal bunkering, 
petroleum cefinerics, ete because turnkey i flexible in catering 
alternative systems and processes. 


Tt would therefore be undesirable to prepare definitive designs 
and complete techs 

procedure is normally followed, first inviting un priced technical 
Proposals and outline designs whi 

agustment by the Employer, followed by a submission of detailed 
technical proposal and priced bids in the second stage. 


ial specifications in advance. A two stage bidding 


hare subject to clarification and 


2.14 Construction management 


(Construction Managemeat is a method in which the Employes hires a 
construction professional early in the design phase. The construction 
manager works with the design team to help ensure that the design 
is something that can in fact be built for a teasonable cost and that 
the buildets will be able to understand the design drawings. and 
specifications. This can result in a reduction of the total design effort 
similar to what occurs in design and build. These are two basic types 
of construction management. construction manager as advisor and 
construction manager at risk. In the construction manager as advisor 
variation, the construction manager acts as technical consultant to the 


mployer and has no legal esponsibility for the pesformance of the 
actual construction work. 


Tn the construction manager at risk variation, the construction 
manager becomes the prime Contractor during the construction 
phase and awards sub-conteacts much like a general Coateactor in a 
desiga-bid-build project. Construction management projects are most 
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frequently done through a guaranteed maximum price contract, but 
‘other types may also be used. 


“The great advantage of construction management is its emphasis 

famwork, and the fact that a builder is involved in the design and 
decision making process almost from the start, Another advantage 
is that the Employer can often be more involved in the selection of 
sub-Contrictors if so desired. The disadvantages of construction 
‘management are that there may be some blusring of the lines of 
responsibility, and that the Employer should expect to have more 
-mectings requiring attendance. 


‘The basic difference between a construction manager and a general 
Contractor is in theie approach to managing sub-Conteactors and in 
keeping the Employer’ costs down. A true construction manager, 
whose fee is not affected by the result, will attempt to negotiate the 
est value for the Employer in selecting sub-Contractors. A general 
Contractor will tend to negotiate in a way that maximizes his profit 


Sometimes, a firm of consultancy is appointed by the Employer to 
access managerial inputs in the total delivery of the project within cost, 
time and quality parameters. This is basically management consultancy 
engaged in advisory and supervisory sole, depending on what has been 
contracted for in a particular project. Management consultancy eases 
‘out Employer headaches in mega projects mcluding managing, technical 
and human resources, at an agreed fee. 


245 EPC form 


EPC stands for Engineering, Procurement and Construction. Under 
an EPC contract, the Contractor will design the installation, procure 
the necessary materials and construct, either through owa labour oF 
bby subconteacting, The Contractor carries the project tisk for schedule 
as well as budget in return for a fixed price depending on the ageced 
scope of work. 


The EPC Contactor agtees to deliver the keys of a commissioned 
pline « the Employer, just as a builder hands over the keys of a 
fat to the purchaser. An Employer decides for an EPC conteact for 
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several seasons. Amongst them are the Employer puts in minimum, 
efforts for his project. EPC gives the Employer one point contact. It 
is easy to monitor and coordinate; and for the Employer to get post 
commissioning, services EPC ensures quality and reduces practical 
issues faced in other ways; and quite often the Employer is not affected, 
by the marker eise. 


2.15.1 Life cycle costing 


EPC is an ideal forum to apply the principle of life eycle costing; 
LCC is the total cost of ownership of a product, structure, oF system. 
over its useful life. There are pwo seasons to do an LCC analysis: 1) 10 
compare different options and 2) to determine the most cost-effective 
system desigas. An LCC analysis can be helpful in compasing costs of 
clifferent designs and/or determining whether a hybrid system would 
be a costeffective option. It allows the designer to study the effect of | 
using different components with different scliabiities and lifetimes. 
For instance, a less expensive battery might be expected to last 4 years 
while a more expensive battery might last 7 years. Which battery is 
the best to buy? This type of question can be answered with an LC 
analysis. 


‘Some might want to compare the cost of different power supply 
options such as phorovoltaie fueled generators or extending unity 
power lines, The initial costs of these options will be different as will 
the costs of openntion, maintenance, and repair of seplacement. A LCC. 
analysis can help compare the power supply options. The LCC analysis 
consists of finding the present worth of any expense expected to occur 
lover a reasonable ie of the system, To be included in the LCC analyss, 
any item must be assigned a cost, even though there are considerations 
tm which a monetary values not easily attached For instance, the cost 
of a gallon of diesel fuel may be known, the cost of storing the fuel at 
the site may be estimated with seasonable confidence; bur the cost of 


pollution caused by che generator may require an educated guess, 


“The life-cycle cost ofa project can be calculated using the formulas 
LCC = C + Mpw +E pw + R pw —S puw, where the pw subscript 
indicates the present worth af each factor. 
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‘The capital cost (C) of a project includes the initial capital 
expense for equipment, the system design, engineering, 
and installation. This cost is always considered as a single 
Payment occurring in the initial year of che project, 
regardless of how the project is financed. 

Maintenance (M) is the sum of all yearly scheduled 
‘operation and maintenance (O&M) costs. Puclorequipment 
replacement costs are not included. O&M costs inchide 
such items as an operator’s salary, inspections, insurance, 
property tax, and all scheduled maintenance. 

The energy cost (2) ofa system is the sum of the yearly fuel 
cost. Energy cost is calculated separately from operation 
and maintenance costs, so that differential fuel inflation 
ates may be used. 

Replacement cost (R) is the sum of all repaie and equipment 
replacement cost anticipated over the life of the system, The 
replacement of a battery is a good example of such a cost 
that may occur once or twice duting the life of a PV system. 
Normally, these costs occur in specific years and the entire 
cost is included in those years. 

The salvage value (S) of a system is its net worth in the 
final year of the life-cycle petiod. It is common practice 
ro assign a salvage value of 20 percent of original cost for 
mechanical equipment that can be moved. This rate can be 
modified depending on other factors such as obsolescence 
and condition of equipment. 


Future costs must be discounted because of the time value of money. 
(One dollar received today is worth more than the promise of $1 next 
year, because the $1 today can be invested and earn interest, Future 
sums of money must also be discounted because of the inherent risk 
of Future events not occurring as planned. Several factors should be 
considered when the period for an ILCC analysis is chosen. 
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2.15.2Design wo cost 


EPC ako promotes design co cost (DIC) ia highly sophisticated. 
product installations, forming, the most significant portion of the 
total project cost. 

design to cost philosophy as its basis since a substantial pottion of 
the product's cost is dictated by decisions regasding its design. Design, 
to cost is a management strategy and supporting mechndologies to 
achicve an affordable product by treating target cost as an independent 
design parameter thet aceds to be achieved duting the development 
of a product. A desiga to cost approach consists of the following, 


fective product cost management requires a 


1. An understanding of customer affordabliry ot competitive 
spebdngreulsements by the ey participants ithe development 

». Establishment and alloation of target costs down ta level of 
the hanivare where coats can be effectively anagel 

Commitment by development petsonnd w devdopment 
bgt and tang ost 

4. Sey and. anagement of requtements 10 talance 
Tequinents walt afialty and aol creeping 
‘Tepance 

. Anundertandingoftheprodutscosekiversand consideration 
of coat drivers i exablishing product speefatons and in 
focusing attention on cost eduction, 

Product cost mods and life cyele cost models to project costs 
tary in the development eyelet soppor decison making, 

g Rare constieaton of Costs ditng development a5 an 
important design parameter appropriately weighted wth other 
decoion parameters 

h. Crate esporton of concept and design akemnaives a4 
bss for developing wer cost design approaches 

i. Aecese to cast dana to support the proces and empower 
dveiopmeat team member 

ji. Useoaue analysis / function analysisandits derivatives eg, 
function anal) t9 undessand stent product Funcuons 
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and to identify functions with a high cost to function ratio for 
further cost reduction; 

k. Application of design for producibility principles as a key cost 
reduction tactics 

1. Meaningful cost accounting systems using cost techniques 
such as activity-based costing, (o provide improved cost data; 

im. Consistency of accounting methods between cost systems and 
product cost models as well as periodic validation of product 
‘cost models; and, 

8. Continuous improvement through 
improve product value over the longer term, 


engineering to 


In the absence of product cost models and product development 
teams, cach functional organization will make decisions from their 
‘own perspective, trying to manage the elements of cost that they are 
responsible, For example, decisions 10 minimize non-recurring design 
engineering expenditures may result in a less producible product, 
driving up material and labor costs in manufacturing, Decisions to 
‘minimize tooling capital expenditures may also have the same effect 
in manufacturing costs, Test engineering may try to minimize its acn- 
recurring development budgets and capital expenditures resulting: 
in a less automated test process and higher recurring. test costs for 
production verification, 


Product development reams provide the organizational mechanism. 
to bring the various disciplines together to optimize produc 
an enterprise perspective. Cost models provide the means for the team to 


costs from 


‘objectively consider the implications of various development decisions. 
‘A compaay operating philosophy that emphasizes costas a factor in the 
development decision-making, process isa final requirement. 


‘Access to product cost projections carly ia the system life cycle 
will improve decision-making about design alternatives and lead to 
refinement of the design to come doser to the established cost targets. 
“These costs projections will aid decisions about the design of the 
manufacturing process as well, focusing artenrion of elements of the 
product costs that do not meet the target and allowing consideration 
of alternative processes while itis sill ealy enough inthe development 
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cycle to introduce new processes. The design alternatives carry different 
technical performance measures, TPMs. ‘The key is to emphas 
management of product costs during development, not merely 
accumulating costs ar designs aze completed giving dae tegard to the 
TPM s involved 


2.15.3EPC in oil and gas sector 


‘There are a number of contractual approaches that can be taken to 
construct an oil and gas facility. An EPC conteact is one approach, 
Another option is to have a supply contract, a design agreement 
and construction contract with or without 2 project management 
agreement. ‘The project management can be, and often is, carried 
‘our by the proponent itself. ‘The choice of contracting approach will 
depend ona number of factors including the time available, the lender's 
tecpiitements, and the sophistication of the proponent and the identity 
of the Contractor, The mgjor advantage of the EPC contracts the Single 
point of responsibility. In these cases the EPC Conteactor is required to 
bea laige, experienced participant in the industty who the sponsors and 
lenders are confident can successfully deliver the project and is large 
enough to cope with losses if it does not. Further, companies with a 
successful track record mean that insurance for the project is inborn 
Employers will still use an EPC contract or design and construct 
contract for patts of large projects even if self management of project 
management are used to an exten. EPC contracts are popular in oil 
and gas sector because of a fixed completion date, a fixed completion 
price, limited technology risk, ourpar guarantees, liquidated damages, 
for delays, security from the Contractor and its parent, large caps 
fon liability and restrictions on the ability of the Contractor to claim 
extensions of time and additional costs 


2.16 Target cost and schedule contracts 


‘An Employer may introduce additional incentives into a contract by 
offering the Contractor a boaus payment for the achievement of some 
previously defined rargers in terms of time, cost or performance. A. 
Contractor may carn a bonus for timely oF carly completion of the 
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whole of some section of the works, in addition to the payments related 
to work completed. The achievement of key intermediate comple 
dtes is particularly important in projects that involve a number of 
different Conteactors in the sequential installation and commissioning 
‘of process or manufacturing plant. A series of increasing bonuses tied 
toa sequence of key dates has been found to bea particulanly successful 
form of incentive in target contracts 


A target cost contract isa ‘cost reimbursable phusincentive fee" type 
‘of contract where the fee is adjusted with bonus o penalty according 
to whether the final conteact cost is less or greater than an ageeed 
tntget cost. ‘The contract specifies a penalty af reward to a Contractor, 
depending on whether the actual cost is greater than or less than 
the Contractor's estimated dizect job cost. Usually, the percentages of 
savings of overrun to be shared by the Employer and the Contractor 
are predetermined and the project duration is specified in the contract 

‘Bonuses oF penalties may be stipulated for different project completion 
dates. 


‘An Initial Target Cost (ITC) can be the subject of competitive 
bidding on a unit cate basis against provisionally estimated quantities 
‘of work, with ovetheads and fee priced separately but competitively, the 
TTC is updated periodically 10 include agreed Variations, extra works, 
actual and estimated quantities of work and price adjustment (if any), 
and becomes the Final Target Cost (FTC) upon completion. Payment 
to the Contractor is made on a reimbursable basis against acrual inputs 
to the contract and, upon completion; total payments are compared 
with the FTC to determine the amount of final fee. 


247 Build, operate, transfer (BOT) contracts 


‘The BOT type of contract may be considered when an Employer has a 
limited budget and borrowing capacity. It is essentially a concessionary 
rumkey type contract, inclucking financing in addition to the design, 
construction, opezation and maintenance. Typically, projects on BOT 
basis ace public and private revenue caming projects such as power 
generation and distribution, wll roads and bridges, warer supply, ete 
Normally, total costs and risks are borne by the private BOT investors 
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over the concession period. The source of revenue to the BOT investors 
's the tariff levied on users of the facility, which is « major consideration 
fn bid evaluation, 


The BOF stands for ‘Build, Operate and Transfee of “Build, Own 
and Transfer’ (he cerms are used interchangeably). Other variants 
include: BOOT (Build, Own, Operate and Teansfes), BOO (Build, 
(Own and Operate, ie, without any obligation to transfer); BR1/BL 
(Build, Rent of Lease and ‘Transfer, BOOST (Build, Own, Operate, 
subsidize and Teansfet); BT (Build and Transfer immediately, possibly 
subject to instalment payments of the purchase price in the Future); 
and MOT (Modernize Operate and Transfe). A BOOT funding 
‘mock! involves a single organisation, or consortium (BOOT provider) 
designing, building, funding, owning and operating the scheme for a 
defined period pf time and then transferring this ownership across ro 
an agreed party. 


2.18 Lump sum contracts 


“The Contractor agrees to execute the work for an agreed sum based on 
information derived ftom drawings, specifications, bills of quantities, 
fete. ‘The method presupposes thar there is sufficient informarion 
available at the time of tendering co assess accurately the scope of the 
‘work involved. Small atcas of uncertainty may be eft to the Conteactor 
to assess the risk or may be covered by the inclusion of a provisional 
sum. However, whilst isolated provisional sums are admissible for 
minoritcrs, a disproportionate number of such sums would completely 
destroy the primaryadvantage of this type of contract, ie. knowledge by 
the Employer of his likely financial commitment. § 

contain a ‘luctuation’ clause which makes a provision for the contact 
sum to be adjusted if labour eates or material prices change during the 
progress. This provision is usually insisted upoa by 

prices are not capable of being predicted over along contract period. 


iach contracts must 


ontractors when 


Stectly speaking, lump-sum contracts une in which a scawed sum 
is toally paid at the completion of whole of works. This is operable for 
both very minor and major works but # is usually necessary to make 
prosision for variations im the work. ‘These modifications alone may 
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suffice for conteacts when it becomes increasingly difficult to define 
the exact scope of workin advance, 


Lump sum contracts are however ideal for small, shart duration, 
‘well defined and detailed works, which are not subject to large quantity 
‘variations of conditions of high risk. Possible examples are standard 
culverts and small bridges, small health buildings, standard housing, 
‘bus shelters, ete when conteact prices would normally lie within asmall 
relerance. Lump sum contracts may sometimes be suitable for special 
‘works of longer dutation, such as industtial plants such as switchgeat, 
ducting ete where composite items are involved, following a two-step 
bidding procedure with designs prepared by successful bidder. 


Lump sum contractsare frequently used by Employers in an attempr 
to limit or define the amount that they pay for the work. However, the 
reality is thar the lump sam amount provided by the Contractor is nor 
the final price the Employer may pay. ‘To explain this, a Conteactos 
will be asked to provide a lump sum price for a quantum of wotk that 
is considered by the Employer to be well defined. A schedule of ps 
‘may be included in the conteact documents and is used to determine 
‘progress payments and for valuing variations. If the acrual cost of the 
project is underestimated, the underestimated cost will reduce the 
Contractor's profit by that amount. An overestimate has an opposite 
effect, but may reduce the chance of being the lowest in tendering. 


Icisalso possible to leva contract on a lump sum basis for such work 
as jetties, when the piling and dredging would be made provisional 
since they could not be determined precisely in advance. Similarly, in 
the ease of highway contracts there would seem to be no reason why 
the cattiageway should be subject to re-measuitement and in many cases 
structures can be fully designed and accurately measured and billed, 
‘without re-measurement 


In 4 pure lump sum contiact, the Contractor undertakes to earty 
‘outa defined amount of work in return for an agreed fixed price. This 
is called a fixed price contracc where the sum named in the lewter of 
acceptance shall remain unaltered and where the quantities are taken 
to have actual and correer and any error in the quantities shall nor be 
corrected. But in many instances the price is paid in stages, which may 
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be subject to adjustment on the effect of any variations, any provisional 
sum, prime cost um ete as stated in the Contract. In a manner, re 
measurement has been disguised in imp sum contracts 


Lump sum contracts with bills of quantities are priced on the basis 
of drawings and specifications. Any item of section of work which 
cannot be accurately measured is covered by a provisional quantity or 
sum and measured as executed on completion of the item o section of 
work ie. the value of the provisional stems or sections of work in the 
bills are deducted from the contract sum and the value of the actual 
work executed are added, 


For example, the whole of the substructure and much of the 
external works may be described as provisional and are re-measured 
as done. This does not prevent the contract fiom being described and 
treated as lump sum ofa substantial past of the works can be measured 
accurately for inclusion in the bills. Lump sum contracts are therefore 
ideal in cases where the exact scope of work is known and definable in 
actual quantities at the tender. The provisional quantities are however 
included in the bills when the exact scope is unknown of inclefinable, 
Individual items «© be re-measured can be mixed in with che ‘irr? 
items, of a whole section can be shown separately and described as 
Provisional. It is very important to clearly differentiate items of work 
that are not measured firm, by marking each item (or group of items) 
‘provisional’ and explaining the process of adjustment elsewhere in 
the contract. (eg in the preliminaries/preambles) ‘The provisional 
‘quantities can therefore be dealt with in the same way as estimated 
quantities in a typical re-measuremeat conteact. 


2.19 UR Contracting 


“The unit rate (UR) type of contract, often called measure and pay ype, 
is the most common in construction projects, both large and small, 
Bidders ate invited to quote unit rates for carrying out the Employer's 
estimated quantities of different classes of work, The unit rates. are 
inclusive of all related inputs (labour, material, equipment usage and 
1 proportion of ovetheads and profits). The bid price comprises the 
summation of estimated quantities multiplied by the respective nie 
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‘ate for all the items of work. During the contract execution, quantities 
‘of work completed satisfactorily are measused periodically as a basis 
‘of payment. The unit rate may be fixed for short duration conteacts 
‘or adjustable for variation in the indexed price of inputs over longer 
duration contracts. 


In UR contracting, the bidders are competing on the most equitable 
basis, against the same quantities of work and complered designs and 
the competition and evaluation of bids is normally straight forwasd 
and objective. It also provides flexibility in handling variations and 
regular payments. 


In aun price contract, some Conteactors may submit ‘unbalanced 
bids’ when they discover large discrepancies on quantities. Depending 
‘on the propensity on risk, a Contractor can slightly raise the unit prices 
‘on the underestimated tasks while lowering the unit prices on other 
tasks. If the Contractor is correct in ity assessment, it can increase its 
[profit substantially since the payment is made on the actual quantities 
of tasks; and if the reverse is true, it can lose on the same token. 
Furthermore, the Employer may disqualify a Contractor if the bid 
appears to he heavily unbalanced, of strategically manipulated for 
undue commercial advantage. 


2.20 G-Max contracts 


Tn a guaranteed maximum price (G-Max) contract, the Contractor 
‘estimates the cost just like in a lump sum bid, but profit is limited to 
‘costs ate lower than the 


a specified amount. In the event the actu 
‘estimates, the Employer keeps the savings. In the event costs ate higher, 
the Contractor pays the difference and profit is reduced. Sometimes, 
savings are shared between the Employer and the Contractor as a 
incentive to keep costs down. The G-Max will only apply to the work 
specified in the cost estimate. Changes, possibly the additional work 
which the Contractor agrees to perform, can result in a final payment 
that is higher than the G-Max. 


“The Contractor assumes the same risk on the stipulation dhat he is 
‘willing to share in the savings on the basis of Employer's guarantee of 


Contractual Dimensions in Construction 


Fee and promp payment af net cost. There is no difference in cost oF 
tisk beeween lump sum and G-Max. 


Still another advantage of G-Max occurs when work must start 
ahead of final drawings. There are often issues that delay completion 
of the drawings and therefore startof construction. The G-Max format 
allows Employers to minimize risk when proceeding with work while 
obtaining a G-Max price for the entire project based on preliminary 
drawings and outline specifications, 


2.21 Direct contracting 


Dealing with aa Employer via an intermediate party in between can be 
Frustearing, as all communication is second hand, and the Contractor 
thas no direct contact with the client In direct contracting, there is 
to intermediate margin to pay for. Right at the outset, the Conteactor 
har much more control over the process. Employers prefer direct 
contracting because of time saving, Also direct contracting will be 
the only option in some eases, for instance whenever the user needs 
to get a supply and installation of an escalator done where the marker 
is a monopoly. If itis an cligopols, there will be a selective tendering. 
depending on the rime available. 


In addition to time saving, direct contracting is ideal also when the 
Employer needs to retain control over the process, on secutity reasons, 

regency of the job, and more reliability over the other competitors 
that has been built up over the previous projects. Direct contracts 
are often scen in military cavironments where the security and safety 
4s top priority. The military chamcteristics are offensive, defensive, 
and logistical. Typical projects include weapling towers for acrobatic 
training by commandos, pavilions, sports grounds, runaways, helipads, 
fForwaed defence lines, barracks, ammo dumps, bunkess, sentry points, 
teaining establishments, fite ranges, detachments, as well as temporary 
structures such as Bailey bridges (portable pre-fabricared truss bridges 
with around 60 metre spans to earty tanks and heavy trucks). Al these 
erections are on type designs stiictly in accordance with standard 
aniitary specifications, 
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2.22 Operation and maintenance contracts 


Operation and maintenance O&M) is an ongoing process of sustaining 
the performance of building systems according to design intent, the 
user's changing needs, and optimum efficiency levels. The idea of O&M 
as a process is to address the tenant comfort, equipment reliability, 
and uninterrupted trouble free operation. Efficient operation, in the 
context of D&M, refers to activities such as scheduling equipment, 
optimizing energy and comfort-conteol so that equipment operates 
only to the degree needed to fulfil its intended function. Maintenance 
activites involve physically inspecting and caring forequipment. These 
(O&M tasks, when performed methorlicaly, increase reliability, reduce 
‘equipment degradation, and sustain energy efficiency. O&M manuals 
provide the methodology to be adopted by the O&M Contractor and 
the O&M specification sets out the performance requirements to be 
‘maintained in the building or the plant. 


O&M contacts are procured through annual enderin 
either competitive oF selective, and basically they are ser 

such as in centrifugal chillers, boilers, air conditioners, lifts and other 
conveying machines, and large air compressors. Usually, an O&M 


process, 
related 


contract is 2 full coverage contract the scope of which is fulllabour, 
spate parts, taining, peeventive-maintenance, and inspection. There will 
be emergency attention packages also on call off basis. However, there 
‘can be many variations within a contract type, depending on the user 
neds so that the O&M Conteactor customizes theie service offerings. 
When repair and replacement coverage is part of the agreement, 
it is to the Conteactor’s advantage to perform rigorous preventive 
‘maintenance on scheshile, since they must replace the equipment i i 
fails prematurely. Some contracts are only for preventive maintenance 
where the Contnctor is to keep the equipment harely running so that 
these contracts are often included in the agreement along with the 
provision of minor materials such as belts, lubricants and filtes. 


‘The cost of emergency calls may be fuctored into the original 
contract, of the Contractor may agree to respond to an emergency 
within a sec number of hours with the Employer paying for the 
‘emergency labout as a separate item, 


oe 
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2.23. Supply, installation and maintenance 
contracts 


As the title implies, this type of coaterct provides for supply of major 
items of manufactured or prefabricated goods (uuch as turbines, pumps, 
generators, transmission towers, pipelines, boilers, et<) including 
telatively minor works involved in their erection ot installation and 
commissioning. Minor works might be quoted lump sum basis on the 
design of the supplies, but msjor works are undertaken to the design 
fof the Employer on a unit rate bass. 


‘Puremaintenance contracts do not include the operation component, 
“They are basically preventive-maiatenance generally purchased for 
a fixed fee for a specified period. ‘The entire contract runs on the 
sssumption that macntenance is preventive on time-and-matetials basis, 
However, the scope is not necessarily time telared such as changing, 
belts and filters, cleaning indoor and outdoor coils, lubricating motors 
and bearings, cleaning and maintaining cooling towers, testing 
conteol functions and calibration, and printing, for corrosion conteol 
Pre maintenance (PM) is the care and servicing by personnel 
for the purpose of maintaining equipment and facilities in satisfactory 
operating condition by providing for systemaric inspection, detection 
and correction of incipient failures either before they occur or before 
they develop into major defects. 


Itconsists of regularly scheduled inspection, adjustments, cleaning, 
lubrication, pacts replacement, calibration, and repaicof components and 
equipment, which is however performed with no regard to equipment 
condition or (possibly) degree of use. PM schedules periodic inspection 
and maintenance at pre-defined intervals (intervals based on time, 
operating hours, or cycles) in an artempr to reduce equipment failures 
for susceptible equipment. Depending, on the intervals set, PM can. 
result in a significant increase in inspections and routine maintenance; 
however, it should also reduce the seriousness and frequency of 
unplanned machine failures for components with defined, age-talated 
‘wear pattems, 


“Traditional PMis keyed to failure rates and times beoween failures 
Ie assumes chat these variables can be determined statistically, and that 


o 
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‘one can therefore replace a part that is due for failuse shortly before 
it fails. ‘The availability of statistical failure information tends to lead 
to fised schedules for the overhaul of equipment or the replacem 

‘of parts subject to wear. PM is based on the assumption that the 
‘overhaul of machinery by disassembly and replacement of parrs eestores 
the machine to a like-new condition with no harmful side effects 
In addition, this eenowal tack is based on the perception that new 
‘components are less likely to fail than old components of the same 
design, 


Failure rate ofits teciprocal, Mean-Time-Berween Failure (TBE), 
is often used as a guide w establishing the i 

‘maintenance tasks should be performed. The major weakness in using 
these measurements to establish task priorities is thar failure rate data 
determines only the average failure nite. The reality is that failures are 
‘equally likely to occus at sandom times and with a feequency unselated 
to the average failure rate. ‘Thus, selecting a specific time to conduct 
periodic maintenance for a component with a random failure pattern, 
4s difficult at best. 


cerval at which the 


Generally, che Employer agrees w allow the Contractor to earty 
‘out all work of a certain type of falling within certain amount of cost 
for an agreed period ‘The work done is usually priced on either a 
schedule or a cost reimbursement basis although for larger jobs it may 
bbe advantageous to negotiate a lump sum. The main advantage in this 
rype of term contracts is the price marginally lower in consideration 
of the continuity of work. At times, these contracts operate on call off 
basis where the payments are made on the actual allocation of resources 
in terms of hours and/or days, using a schedule of rates. 


2.24 End-results contracting 


‘This is where the Contractor takes over all of the operational risk for 
a particular end result, such as security, privacy, safety, and comfort. 
In this case, secutity w the service being exchanged for money. Safety 
is the service enabling accident free operation. Comfort is the end 
result the occupants entertain, The Employer and Contractor agree 
‘on a definition for these variables and a way to measure the results. 
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For example, comfort might be defined as maintaining che space 
temperature throughout the building from 18 Celsius for 95% of the 
annual occupied hours. ‘The contract payment schedule is based on 
how well the Contractor achieves the agreed-upon objectives. This 
type of contracts may be appropriate for Employers who have sensitive 

{operational needs that depend on maintaining a 
certain level of security, safety, comfort, environmental quality etc, for 
an optimum price. 


Another examples in ai line sector where the cabin must maintain 
an optimum level of pressure for both safety and comfort. How sisk 
4s shared erween the parties depends on the type or number of end 
results purchased. If comfort defined by dey-bulb temperatuce is the 
only end result required, then the Employer takes on the risk for 
ameliorating other problems such as indoor air quality, humidity, and 
energy use issues. These contezcts are sometimes subject to penalty on 
the downtime. 


Downtime refers toa period of time or a percentage of a time span 
that a machine or system (asually a computer serves) is offline or noe 
functioning, usually as a result of ether system failure Gch as a crash) 
‘of routine maintenance. Downtimes caused by system failures can have 
serions economic impact. In service level agseements, itis common to 
mention a percentage value (pee month ot per yeas) that is caleulared 
by dividing the um of all downtimes time spans by the total time of 
a reference rime span (eg a month). 0% downtime means that the 
seever was available all the time. For Internet servers downtimes above 
We per year or worse can be regarded as unacceptable as this means 
a downtime of more than 3 days per year, For e-commerce and other 
industrial use any value above 0.1% is usually consideted unacceptable, 
Maximum conteact price is tied to the amount and complexity of the 
cand results purchased. 


2.25 Outsourcing contracts 


Outsourcing is the contracting out of a company’s non core activities 
to any other firm of specialists in thar non core activity Itis therefore 
a transference ne delegation to an external service provider basically che 


a 
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‘operation and/or maintenance. Outsourcing logisties toa chiral party is 
another steuctural improvementin the supply chain. A firm can move 
some of its intetnal activities together with the authority of decision 
making pertaining to that particular activity wo an outside orginization, 
"The terms of the agecement are established in an outsourcing contesct 
‘where the resousces that make up the activities such as people, factliies, 
technology, equipment and other assets are usually transferred with 
‘obligations to the extent as specified in the outsourcing conteact. In 
the electronics industry for computers, for instance, nearly 11% of 
manufacturing is performed by such outsourced firms many of whom. 
‘manage the full supply chain including distribution and repaie. 


Buying services from a provider is not necessacily outsourcing, 
Outsourcing always involves two way exchanges of information, 
coonination and crust. Many firms are interested in engaging expert 
‘organizations in the ateas targeted for outsourcing which often include 
accounting, legal advice, teal estate, information technology and related 
ficlds. 


Outsourcing characterized by expertise not inherent in the 
core of the client organization. For instance, a firm of consteuction 
consultancy reputable in architectural and engineering might outsource 
its function of quantity surveying to another firm who are reputable 
in the subject of quantity surveying to caery out bill of quan 

tender documentation. This is due to lack of experts of licensee to 


ties and 


practice as Quantity Surveyors. Outsourcing is therefore sometimes 
inevitable because of technical and legal reasons, 


A fiem by outsourcing can yield the benefits of core competencies 
of a thied patty. Core competency is the ability to perform tasks in a 
‘more professional manner better than the competitors. Capabilities 
are considered cote if they differentiate a fiem steategically. The core 
competencies provide potential access to a wide variety of markers, 
increase perceived customer benefits and make harder for the 
competitors to compete with. 


iciency is another deciding factor for outsourcing. Firms steongly 
believe that the best approach is to outsource the distribution tasks to a 
delivery service provider. A university geared towards distance learning, 
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can outsource its delivery of study materials to distance students using, 
a courier service provider such as FedEx. A college can outsource its 
book supply to its external students via an online book supplier such as 
MBS Direct of Science Direct. The overall costs on customer services 
ccan be less when outsourcing is adopted in this way. 


‘The topicality of outsourcing has also been aceencuated in the high- 
tech matket because individual fiems are not large enough to be able 
to easily maintain large customer services department of theit own, 
Ta some cases, these companies share technical weiters to simplify the 
usage instructions of their products, 


Peoduct quality is anather deciding factor for outsourcing, Some 
producers deliver their products to a firm professional in packaging, 
(indeed a part of manufacturing process). This elongates however the 
supply chain in the interest of quality 


Outsourcing can also take place in demobilizing a lage scale 
consteuction site which typically involves thousands of technical, 
commercial, legal and administrative recons accumulated at the 
practical completion. construction firm can outsource the activities 
related ro demobilization incdingpurging, coding, packing, delivering, 
storing and maintaining of records for a specified period of time, This 
also enhances easy access af information at ang time, safe custody and 
restoration against termite attack in long run. 


Outsourcing enhances effectiveness by focusing on what the 
does. A firm can focus its opetstions retained in-house on the basis of 
dts competencies so that less attention #8 required on che outsourced 
clemenrs, This erestes a competitive advantage whilst reducing costs. 


A firm may also refer to outsourcing whete the time is of essence. 
A firm anticipates in e-tendering and entrusts fast track operations to 
‘a small firm due to pressure of time based competition limiting the 
inhouse capacity of order fulsment. Outsourcing can therefore be 
adopted as a competitive strategy in amore optimistic manner for large 
firms whose margin of profit can be refined to a smooth level. ‘The 
reasons why a firm decides 10 outsource therefore vary greatly, 


n 
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‘The benefits of oursoutcing of course are variable, however, 
amongst the common seasons are the lower costs duc to economies of 
scale, ability to concenteate on core Functions, less dependency upon 
intemal resources, ability w» control delivery dates via penalty causes, 
access to industey best practice and innovative ideas, gain market access 
and business opportunities and cop of all, curning fixed costs into 
vraciable costs 


2.26 Sub letting 


Sub letting reduces dependency on directly employed labour. Ie results 
non-wage costof employment such as redundancy payment and offsets 
the tisk associated with the responsibility by transferring: them. Sub 
lerring is necessary when to employ specialists of proven reliability and 
repute to face technical complesity ina project. These ace two distinctly 
different modes of sublecting that everyone i known to; domestic and 
nominated, 


Domestic subcontract is a ditect contract beiween a sul-Contracror 
and the main Conteactor where the sub Conteactor is treated as an 
fntemnal composition of the main Contiactor for the purpose of 
esponsibility. This is a form of leting sub-coneracts whilst giving the 
Employer some choice whete the main Contractor is given a list of 
‘names of sub-contract companies to whom he may go for that package 
‘of works. Usually, the Employer may reasonably expect the Conteactor 
to progress the work on a domestic sub contract basis with one of the 
sub Conteactoss put Forwaed by the main Contractor The Conteactoc 
should be allowed to entertain the benefit of any pre-agreed rates and 
prices in their domestic sub contract without justifable objection. 


Howe! whole of the 


er, the (Main) Contractor shall not subt 
works. The ‘subletting’ clause further pechibits sub conteacting any 
partof the work without the Engineer's consent, or unless the contract 
‘expressly permits. Engagement of labour on piccemeal basis is not 3 
subletting by definition so that the Contractor does not requite consent 
{or provision of sie labour. Regardless of any consent, the Contractor 
will be fully lable for the defaults of the sub Contractor as if they 
swere the defi of the Conreactor himself. Sub conteacting with the 
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approval of the Engineer does not relieve the Contractor of any of his 
obligations and Iuabilivies whatsoever, which jnzeraiia vefers to quality, 
workmanship, time, cost and other obligations, whether express of 
implied. ‘The general principle is that the Contractor i responsible 
for performance of his obligations and cannot excuse his breach by 
teference to having sub-contracted that part of his performance. This 
means that the Contractor is responsible for performance of all his 
obligations under the contract who may delegate performance but not 
esponsibility. 


Hence, the Contractor mustensute that the works are sub contracted. 
con legal agreements binding the sub Contractot in all obligations under 
the main contract in so far as they are applicable to his part of work. 
‘The sub-contract is then intended to create a contractual relationship 
between patties, in order to allow the Contractor 1o perform part of 
his obligations under the main contract. Insofar as the sub-contract 
is intended to create legal relations, itis subject to the same principles 
which apply to the formation and operation of any contract. Ifa 
Contiactor is to avoid introducing additional risk in sub-conteacting 
the performance of his obligations under the conteact, he must rake 
an additional care to ensure that the terms of the sub-contract ate 


Consistent with those of the main contract. 


If the Contractor does sub-conttact past of the works without 
consent, then it may amount to a repudiatory breach of conteact 
where the Empleyer will be discharged from further obligation under 
the contract including payment, since the Contractor's substituted 
performance willamount to aon-performance. The Employer will also 
be entitled to damages for the repudiatory breach. This applies mutatis 
‘mutandis to the Contrictor and sub-Conteactor. 


However, a case in which a local authority conteact provided that, 
in the event of unauthorized subcontracting, the authority could either 
determine the Contractor's employment of claim £100 liquidated 
damages. When the Contrictot breached this provision, the local 
authority gave notice of determination, engaged another Contractor to 
‘complete the work and then claimed against the original Contractor for 
the extra cost incurred @ total of some £21,0000). However, it was held 
that, since the Contractor's breach would not have justified termination 


Contractual Dimensions in Construction 


‘of the contract at common law, the local authority was Himited to those 
remedies specifically given by the contract. These did not include un- 
liquidated damages, and so the local authority's claim failed. 


2.27 Nomination 


Nomination is the process by which the Employer 
‘of approves a pasty who will perform a specialist trade tole under a 
subcontract with the main Conteactor. Itisa means for the Employer to 
retain some control aver the selection of specialist Contractor without 
directly involved in concractual arrangements with the specialist, The 
Employer is able to choose which company he wishes to use and 
that decision does not necessarily have to be based on price. The 
appointment of the sub-Contractor is left to the Employer to meet his 
requirements and does not depend merely because a provisional sum 


nominates, selects 


A reservation always exists where the Contractor may make an 
objection on rexsonable grounds against entering into a nominated sub 
‘contract when the nominated sub Contractor refuses to accept the terms 
having a back to back effect (the like obligations and liabilities as are 
imposed on the Contractor towards the Employer by the terms of the 
‘main contract, except usually che payment terms). The objective of the 
sub contract is that the sub Contractor must discharge the obligations 
of the main Contractor insofar as they celated to the works. ‘These 
‘obligations will be both the primary one (the execution of the work) 
and the secondary one (he obligation to pay damages). Nevertheless, 
the Employer has no direct contractual relationship with the sub 
Conteactor as the sub-conteact itself is still placed by the Conteactor. 
This option may leave the unsuspecting Employer with no remedy 
against the sub-Contractor for default, and. the risk of there being. 
no recourse against the Contractor either. However, in the absence 
of express tetms to the contrary the Employer may be able to place 
liability for the sub-Conteactor’s default on the Contractor, who had 
rno choice in the appointment; an outcome which many would regard 
as unfair. This is why a tripartite agreement is always better than a bi- 
lateral one. 
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FIDIC recognizes thatthe failuse of nominated sub Contractor to 
perform can have serious consequences for both the main Contractor 
and the Employer. ‘hetefore, it is important to ensuce that the main 
Contractor is prepared to collaborate with him. ‘hus, the main 
Contiactot need not emplor anyone against whorn he has a teasonable 
objection; or who refuses to enter into a subcontract which: i= back 
to-back with the main contract; and which indemnifies the main 
Contractor in respect of rominated sub Contesctor’s breaches and 
against the negligence of his workmen and misuse of any temporary 
works. These sights of veto are crucial, and Conteactors generally mast 
sot feel eeluctant to excteise those rights, Thus, the main Contiactor 
can refuse a nomination if he has reasonable grounds for 30 doing 
Whats ‘reasonable’ must take account of the importance of the timing 
of the nomination, and the preparedness to commit to completion of 
its works on a date that coincides with the progeam. 


If the main Contactor declines to enter into 4 subcontract with 
snoménated sub Coateactox, the Engiacer will have several actions open 
to him. The Engineer ean nominate an altemative sub Conteactot to 
whom main Contractor would not object, of omit the work ia the 
subject of nomination from the main conteact and have it cattied out 
by an independent Contractor as long as the contract allows. 


The British case of S/Modven" is an example of deciding the basis 
of sub contiact. Here the conteact between the pares stipulated that 
the main Contractor could choose whichever sub Contractor wished 
cor list of potential sub Contractors may be inserted into the Bills 
of Quantities by the Employer. The main Contractoc may at its sole 
liscretion choose a sub Contractor from that list, This guideline was 
rot followed. The general practice was for the architect or Engincer 
on behalf of St Modwen Developments to obtain quotations form 
specialise sub Conteactors for supply and installation of the specialist 
work. When the appropriate sub 

cksign team and an instruction was given by Bowmer & Kirkland 
(BécK) to expend the relevant provisional sum by placing an order with 
the specialist sub Contractor chosen exclusively by the design team. 


tractor was identified by the 


Ty S Nodivn Pevelopments Limited vs Renemer a Kistland Limited (1996) 


n 
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The issueis whether the 


were actually nominated sub Contractors. 
“The procechire used meant that they were treated 28 though they were. 
Given this case and general legal principles, the label attached to a 
particular sub Contractor may not necessarily determine that sub 
Contractor's status. What may be of greater significance is the actual 
procedure usedl in the procurement process? The key question is the 
level of conteol the main Concractor was able to exercise in relation 
fontractor. If the main Contractor is allowed to 


to the choice of sub 
make an unfettered decision, chen any sub Contractor engaged will 
properly be a domestic (or selected) sub Contractor. However, a list is 
provided consisting of a small number of potential sub Contractors, 
the Employer mierferes with the procurement pmcess, and/or the 
Employer ignores objections from the main Contractor as to the 
engagement of a pasticulae sub Contractors, 


In the above scenarios, the main Contesctor’s contrat over the 
selection and subsequent performance of particular sub Conta 
lessened and it becomes more difficule to justify placing responsibilty 
fon the main Contmetor for the performance of the sub Contractors. 
Given the decision in Bowner & Kiecland, what was highlighted i the 
circumstances leading to the appointment af any sub Comtesctor ate 
‘more important than the actual label artached to the sub Concractor 


However, the Employer may when the identity of the sub Contesctor 
ss known at the time of tender, designate a sub Conteactor in the 
contract document itself ‘This 1 “designated sub-contract’ (DSC) 
"hat differs From nominated (NSC) with regard to payment provisions 
and objection. There are more limited rights of objection by main 
Contaactor with regard to a DSC than with regard to an NSC, of the 
rounds of insolvency, technical incompetence, ct. 


2.28 Assignment 


An assignment is not a subletting, and vice versa. ‘The underlying. 
considerations are not the same. By assignment, che new occupant ~ 
the assignee - becomes the tenant itself. Hence, assignment is making 
lover of transference to another the whole of part of the contract, 
any obligation, benefit of interest that may be derived under the 
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cconteact. ‘Ihe ‘assignment’ clause restricts the Contractor to make 
such assignment in full or partial without prior writen consent of the 
Employes, except the routing of the monies due under the conteact to 
the Contractors bankers. Any artemprec assignment without consent 
is thesefore amounts to claims by the Employes. A Conteactoe who 
decides to assign without approval therefore takes the risk of his 
‘anployment being terminated. However, the Employer's consent shall 
snot be uneeasonably withheld of delayed and itis also necessary fot 
‘the Employer to remain in a strong position contractually in order 10 
withhold his consent from an assignment 


Assignment differs from novation (@iscussed later) in so: much 
thatthe parties ta the contract do nat change where privity of conteact 
sill exists between the parties. The consent of the chird contracting 
party s not necessary. So, a party toa conteact (the assigno®) is able to 
transfer the benefit of a performance hes o receive under thar contract 
to another person (the assignec) who i able to enforce performance 
in his own right, without the consent of the other parry (the debt) 
“Accordingly, burden of a conteact simply cannot be assigned without 
the consent of all parties. 


Uhete is alvays an exprets prohibition against an assignment. ‘The 
making of an assignment is not a breach of contract because itis un act 
without legal effect. The assignment is ineffective unless a latex consent 
4s given. Ie is common in leases for a prohibition against assignment 
save with consent, not to be unteasonably refused. If consent is aot 
sought, it ean not be said to have been unseascnably refused. It is 80 
answer that no eeasonable objection could have been made had coaseat 
being sought 


Probably the most common use of assignment is in sclation to 
collateral warranties, ‘The collateral warranties given by consultants, 
Conteactors and sub-Contractors ate often assigacd to subsequent 
Employers or leases. Assignment can do no more than transfer tights 
available co the assignor, i is nce capable of creating new rights in 
favour of an assignse. Thus while the Employer can in theory assign the 
right to have a building adequately designed for instance; itis unclear 
what right would be transfetted to sue for damages in the event of 
breach 
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The obligations of the Contractor are vicariously performed by 
sub Contractors. However the Contractor could unless there isa 
peohibition, assign to another the benefir of the contract. Ifa Contractor 
has so assigned his rights, there are obvious dangers of insolvency and 
inability to actually complete the works, which is why such assignment 
is often discouraged. When there is such a restriction on assignment, 
anda Contractor has nevertheless assigned the benefits of the contract, 
the assignee can not enforce its rights to receive payments with a third 
party to account to him for the benefits he secewes from the other 
concracting party. 


Linder an assignment, the parties to a contract will not change. The 
transfer will only involve the benefit, not che burden, of a contract. 
Itis an exception to the usual legal rule in that a person who is not a 
party to the contract is permitted to obtain benefit from that contract. 
‘Therefore a Contractor can not assign to another Contractor the 
obligation 10 build and the Employer can not assign another party 
the obligations under its contract this is not suepsising otherwise any 
parry toa contmet could get our of his or her obligations by the simple 
expedient of an assignment 


2.29 Novation 


Employers often engage consultants to prepare designs or detailed 
project requirements prior to the engagement of a Contractor to carry 
out the works. Employers may also engage preferred supplies of sub 
Contractors prior to ger the ‘main actor on hoard, Such early planning. 
design may be eequiced 0 obtaia planning permission of Financing 
for the project. One way of passing the responsibility for ensuring that 
certain work is carried out by these consultants or sub Contractors is by 
novating them to the main Contractor. Ifa patty to a conteact wants to 
assign its burden, it will have to enter into a fresh contract whereby its 
obligations will be discharged as against the other contracting party. 


The concept of novation is usually only attributed to negotiated 
contracts as opposed to those for an open tender. ‘The Contractors 
problem with consultants’ inflexibility in receiving instructions is 
sometimes amplified when there isa requirement for a novation of the 


80 


Contractual Dimensions in Constrution 


design team from the Employer to the Contractor. The designers who, 
originally prepated the Employer’ requirements ia schematic form 
new have ro prepare the Contractor's detailed design, for instance in 
a traditional form. 


‘The Employer could also lose the benefit of dhe Contractor's 
independent design and expertise as the Contractor would eventually 
be constructing 4 project based on the same source as the Employer's 
briginal design team that prepared the Employers requirements 

Accordingly, a novation agecement is one by which the patties to a 
contract agree that one of them should be replaced by another party 
who will in every respect assume the tights and obligations of the 
outgoing party as though he had always been a party to the contract. 

The outgoing party is released from liabilities under the contract. 

Novation makes for a much cleaner break than a simple assignment, 
especially for the assignor, since once the contract has been novated: he 
hhas no fucthee liability under the conteact. The new pacty, on the other 
hhand, could be held liable for some breach of conteact which occurred 
before he became « party to the contract but which is only discovered. 
later. Hence, the body of this ageeement usually has three elements. In 
the first, the new Contractor (the assignee) agrees wo become a party 
the contract and to be bound by all its teems. In the second clause, the 
Employee releases the outgoing Conteactoe (assignor) and accepts the 
new Contractor. The third clause is really there for record purposes, 
to show payments made to the outgoing Contractor at the date of the 
agreement Temay also be useful © specify any amount which is owing 
to the Employer by the Contractor at the novation date and specify if 
the ourgoing of incoming Contractor will be responsible For paying, 

However this situation ean not be confused with the provision where 
the FIDIC recommends patties to find where they stand financially 
iva unilateral valuation af the rime of cooteactual forfeiture. What is 
importants to see whether the ‘clean break’ principle has been secured. 
when contracts are novated and in the mean time, without saying that 
‘novation agreement is not a stand-alone document, 


VVhere ate a number of issues that an Employer should consider 
when novating consultants or sub Contractors to their Contractors 
Some of they key issues would include how to deal with intellectual 
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property, outstanding payments and insurance policies. Intellectual 
propesty -who owns whar- is a. question when novating any consultant 
fe sub Conteactos, specially with regsed to any eequised moral sights 
waivers, Outstanding fees may also be an atea of contention that 
requires payment of all money ‘owing under che prior contmaet’. The 
amouat owing may be subject to disputed variations of other amounts 
to offiet under the contiact. The Employer should be aware that the 
point of novation may be used by consultants and sub Conteactoss 
48 the point of maximum leverage t extract money. ‘The issue of 
warranties and indemnities can cause significant issues forall partis, 

‘The keys to ensure that the warianties requiced under the consultancy 
agecement of subcontract agteement match up to those zequited under 
the deed of novation and the construction contract in order to ensure 
a smooth transition, 


2.30 Procurement choice 


In a tecently completed road project, the Employer needed to give 
‘green light’ for the commencement of shotereting werks. Shorerete is 
to stabilize the soils in cut surfaces in cliffs to avoid falling boulders on 
the road. This was a subject of provisional sum uader the main contiact 
where a significant profit would have been allowed ia the conteact 
suum. The main Contactor was arguing, for an Engineer's instruction 
to work on domestic sub contract basis. The criteria established in 
selecting the sub Coatsactor are the techaical capacity, the price and 
the legal compliance. Amongst the Contractor's request, thete were 
Five options; nominate a specialist Contractor, employ an indepenclent 
Coneractor, the Employer himself carries our the work of just omic 
the subject work from the scope and leave it for the next phase. Itwas 
the Employers discretion to expend ether wholly or party the monies 
reserved 38 provisional 


‘The Employer had no objection to delete the seope of shotcecting. 
asa valid omission to the conteact under variation clause. However, the 
Final option was not advisable since no time can be allowed for falling, 
rock, Neither the Employer had resources «0 self execute so that the 
‘option of getting the worl in house was also skipped. Eivea though the 
variation clause in this particulae comteact docs resteict the appointment 
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of another Contractor to carey out works, it was suggested that itis 
possible ifthe Contractor were proved to be technically incapable to 
carry out the subject works. Finally the frst option, that is domestic 
sub contract basis, was sdected on the principle chat ust because a 
provisional sum i provided, it does not necessarily mean to go by 
shominated basis. The argument was that provisional sams ean also be 
allowed in the bill of quantities for carrying our certain works even on 
domestic sub contract basis the desails of which are seanty, vague, and 
immeasurable at the time of tender. Mote precisely, the surface area to 
be stabilized can not be determined till the sutfaces are fully exposed 
only wien the mountain cutis completed, Inaddition to the time raken 
for floating a new tender for nominated basis, just a site inscruction 
is formal enough for the Contiactor to start work. It also avoids a 
situation where the main Contractor may make an objection under the 
contract for any nominated sub Contractor who may be unwilling to 
have aback to back contract. Such a conflict may affect the completion 
of the project in turn, 


However, the Empbyer decided to nominate a sub Contractor 
based on the quotations competitively obtained and fuinished by the 
Contesctot. The procurement was such that the Contractor initiates 
the callin 

the second lowest was selected on technical preference. The Contractor 
objected the Employer's nomination based on his previous experience. 
However, on the request of the Employer ia the second instance, the 
Cemiracios entered iat an agreement with the sub Contractor on che 
terms dictated by the Employer, The works commenced at site and the 
Contesctos submnatced his monthly statement with a 10Yemask up over 
and above the sub Conteactor’s waktation, It was rejected, and only 
5% were allowed since ie has been expressly provided in the contract 
between the Coateactor and the Employer. This 5% provision is the 
Comtesctor’s attendance fee for facilating the sub conteact operations 
such as supply and relocating seaffolding and general supervision. 


‘of quotations ar his choice. Quotations were evaluated and 


‘The provisional sum was however, excceded to 2 greater exteat, 
almost ia double the amount, mainly due to high sates negotiated 
between the Contractor and the sub Contractor, in addition to 
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substantial increase in quaniities compared to what was thought at the 
time the provisional sum was established in the tenders. 


‘The reflection is that the Exaployer would have within its sights 
domestically sub let the scope of shotereting to one of the specialized 
sub Contractors put forward by the Contractor allowing the Contnctor 
to entertain the benefit of pre agreed rates with the sub Contractor. 
‘This would have made things logical in many respects. Alternatively, 
the Employer would have invited direct tenders and negotiate ditectly 
with tenderers well in advance having understood that the market of| 
shotereting is an oligopoly. 


The lessons to leara were both direct andindisect in natuse; diecetly, 
the significance of timely decision on procurement, the right choice 
and its relevance with the type and stage of the project. Inditectly, the 
significance of flexibility, disclosure and fait dealing in all matters and 
the presence of a representative to convince the Employer on behalf of 
the interest of the Fimployes rather chan of the Employer alone, 


2.31 Summary 


A number of pricing and payment models have been evolved since 
along time. They have been interchangeably used with the term 
Procurement strategy since there seems a connection heween the 
method of procurement and the method of pricing and payment. There 
are a number of standard routes that need early consideration. Each 
route places different demands, risk allocation and responsibilities and 
also results in different cash flow profiles on the Employer. The chosen 
route is then supported by a dedicated standard form of conteact 
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SHAPTER 3 
CONTRACT INTERPRETATIO!} 


3.1 Introduction 


Contract is the law between the parties, which can acquire force only 
by consent. It is the consent that makes the law as between the parties, 
conveyed in a legal instrument called contract agreement. Agreement 
takes the place of the law because itis the express understanding of the 
parties as the law would imply. Contact documentsare complementary 
and mutually explanatory, what is called for by one is as binding as if 
called for by all. They are to be read in conjunction with other parts 
of the document. 


Most construction contracts use standaed terms and other special 
cor bespoken terms supplementing with bill of quantities, specifications, 
and deawings. In these citcumstances, the bespoke terms will prevail 
‘over the standard terms, unless the printed terms cleatly stated 
otherwise. ‘The reason is fairly prosaic, where the Cousts will give 
effect to their words which the parties have chosen for their contract, 
fn relation co surrounding circumstances or what is aptly called factual 
background. 


As such, there are rules of interpretation that have been based on 
common sense connected with the ordinary life. It is the philosophy 
of language that provides material for interpretation. Courts prefer to 
place tselfn thought in the same position as the parties to the contract 
were placed, in fact, when they made it. Basically, those involved én 
contract interpretation should aot try to makea bargain for the parties, 
but instead seek to understand whar the parties meant by reference t0 
the words which they chose. The whole idea is to explore the intent 
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of the parties had in theie minds at the time they entered into the 


3.2 Doctrine of repugnancy 


When there is an inconsistency which can not be rei 
the easlice clause will prevail over the latet one. ‘The purpose of this 
uling is to avoid disturbing theie obligations through the addition of 
Iter wording. This is in accordance with the doctrine of repugnaney 
where the Courts will not give effect to a term of the conteact if it is 
repugnant to the primary obligation originally set out in the contract 


mnciled, then 


documents, However a set 


‘ible view is that the parties should construe 
the contract as a whole and deal with any inconsistencies on their 
individual merits. 


‘A classic example is that a Contractor has been arguing on a site 
instruction given to him by the Engineer that the subject works shall 
bbe paid on the basis of a quotation, The Employer's in-house staff 
rejecting the rates on contractual grounds secks clarification from the 
Engineee as to why he 

issuing site instruction, ‘The Contractor contends that the Employer's 
staff has acted in contrary to the promise made by the Engineer that 
the works shall be paid on a quotation. It was found that the Engincer 
has no authority to enter into an agreement with the Contractor since 


established a wrong basis of valuation while 


the Engineer is not a party to the contract. More over, the Engineer's 
proposed method of valuation is not acceptable neither required since 
there are suitable bill rates in the existing contract to value the new 
work. The contract allows using fair rates whenever the circumstances 
render the existing rates inappropriate. Pasties may mutually agree 
to new fates bared on a minimum of three competitive quotations 
whenever the existing rates or rates on pro rata basis are no longer 
suitable. Accordingly, the Engineer's approach is sepugnant to the 
Primary obligation originally set out in the contract documents. 


3.3. Entirety in agreement 


‘Some contracts contain ‘an entire agreement clause” which states the 
‘parties’ intention thar the written documents comprising the contract 
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record the whole agreement between the parties. ‘These clauses are 
generally taken as conclusive evidence that the waitten document 
represents the entize agreement between the patties. A provision of a 
geotechnical report at tender singe by one party and rekance on it by the 
other s an example. Ifa geotechnical report provided by the Engineer 
's included in the comrract documents; the Contractor has relied on the 
report, and che report is incorrect in its description of site conditions, 
then the Conteactor will kel be able to rely on the latent condition 
provisions in the concract where conditions differed from those stated 
sn the report. Ifthe report did aot form pact of the conteact documents, 
the Contractors claim may be less strong 


Another example is where a document has been provided to 
define the scope of works and the Contractor has priced and tendered 
fot accordingly. Peoblems often arise when a number of documents, 
‘including drawings, ate provided but few are specifically incorporated 
into the contract as contmet documeats. Ifthe Contiactorhas priced the 
project scope based an non-cantract dacuments and those documents, 
are inaccurate or inconsistent with the contract documents, then the 
Contractor might be left without any recourse. 


3.4 Literal rule 


Linguistic mistakes are hardly made by people burifone would conclude 
from the background that something has gone wrong, the law will not 
atteibure an intention which they plainly could noe have had. To give 
effect to the whole document and meaning t0 every woud is naturally 
the scope for interpretation, but it is not generally permitted, under 
English canons of interpretation to find meaning when none exist. 
‘The basic approach is literal, aot purposive. 


Tn other words, the law is to sead, word for word and should not 
divert from its true meaning, ‘This is why a‘definitions' section is given 
sm a contact, to explicitly define the most important terms. But some 
conteacts may fail to define a patticular term. ‘The plain meaning rule 
attempts to guide that turns cn the meaning ofa verm not defined by 
the contact. According to the plain meaning rule, absent a conteary 
definition within the contract, wonls are given their plain, ordinary, 
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natural and bieral meaning, Ifthe wouls are clear, they must be applied, 
‘even though the intention of the parties may have been different of 
the result is harsh or undesirable, The literal rule is what the law says 
instead of what the law means. 


3.5 Golden rule 


In law, the golden rule allows the interpreter to depart from a word's 
‘normal meaning in order 10 avoid an absurd result, Tris a compromise 
between the literal nule and the mischief rule explained bow. Like 
the literal rule, it gives the words of a contract their plain, ordinary 
meaning. However, when this may lead to an ieeational result that is 
unlikely to be the initial imention, the judge may depart from this 
meaning, Ifthe word only has one meaning, but applying it would lead 
toa bad eesult, the judge can apply a completely different meaning, The 
grammatical and ordinary sense of the worddsis to be adhered to, unless 
that would lead to some absurdity or inconsistency with the test of the 
instrument, in which case the grammatical nd ordinary sense of the 
words may be modified, so as (0 avoid any absurdity or inconsistency, 
but not farther. The second use of the golden rule is in a wider sense, 
to avoid a result that is repugnant to accepted public norms, even where 
words have only one meaning, for instance no one should profit froma 
crime, and so is the golden rule to prevent aa undesirable result. 


3.6 Mischief rule 


‘This is an attempt 10 determine the mischief char the contract in 
question has set out to remedy, and the euling that would effectively 
implement this remedy. ‘The application of mischief rule gives the 
judge more discretion than the literal and golden rules as it allows 
him to effectively decide on the intent. Repugnaney in a conteact must 
bbe reconciled, if possible, by such an interpretation as will give some 
effect to the repugnant clauses, subordinate to the general intent and 
purpose of the whole contract. In essence, where two clauses of a 
contract appear to be contradictory, the Court may attempt to reconcile 
conficting clauses so as to give effect to the whole of instrument 
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Grruming that ie poste within the famewoc of gener intent of 
the contract). 


3.1 The blue pencil rule 


[As per the blue pencil doctrine, Courts exercise an authority to ether 
strike unceasonable clauses from a non complete agreement, leaving 
the rest to be enforced, or actually modify the agreement to reflect the 
terms that the pasties could have - and probably should have - agreed 
to. Courts generally pur the blue pencil down and refuse to enforce 
agicements imposing unreasonable cestraints. Morcoves, Courts have 
indicated a greater willingness to sefuse to tefotm agreements that 
fare not reasonable on their face A classic example is where some 
contracts have been deafted in one-sided language biased towards 
the Fmployer. Thete are contracts with full of eventuslities subject to 
penalty imposition, xesticting the freedom of construction. However, 
Coutts ate reluctant t9 use the blue peneil and sttike off such clauses 
provided the intention is exactly the same the partis haul mm cheir minds 
and what they feeely desized that genuinely made them entered into a 
contract without coercion, 


3.8 Contra preferentum 


Tn case of a doubs, a contract is construed aguinst the interests of the 
author of the contesct, according to contra prefereatum rule. This rule 
ppeowides thar an ambiguous term will be conserued against the party. 
that imposed its inclusion in the conteact—or, mote aceurately, against 
the interests of the party who imposed it. Therefore, the sterpeetation 
will favour the party thar dil not insist on its inelusion, The rule only 
applies :f,and to the extent that, the dlause was included atthe unilateral 
insistence of one party without having been subject to negoriarion by. 
the counter-party, which is often the case in constuction where the 
parties ageee on standard forms of conteact. Additionally, the rule only, 
applies if che Couet determines the term to be ambiguous, which often 
forms the substance of a dispute 


“The reasoning behind this rule is 1o encourage the drafter of a 
cconteact to be as clear and explicit as possible and to take into account 
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as many foresecable situations as it can. Additionally, the rule reflects the 
Court’ inherent dislike of standatd-form take-it-or-leave-it contracts, 


also knownas contracts of adhesion. The Courtperceives such contracts, 
to be the product of bargaining between parties in unfair of uneven 
positions. To mitigate this percewed unfairaess, legal systemsapply the 
doctrine of contra preferentums giving the benefit of doubt in favour 
of the party upon whom the contract was foisted. Contra preferentum 
also places the loss an the party who was in the best position to avoid 
the harm, This is generally the person who drat 

‘example of this is the insurance contract where the insurance company 
is the party chat is completely in control of the terms of the contract 
and is genceally én a better position to, for example, avoid conteactual 
Forfeiture. 


id the contract. An. 


The doctrine of contra preferentum is therefore a sensible tie- 
breaker, on the ground that the party who deafted the contract was 
probably in the position better than the others to avoid ambiguities, 
though this is not necessarily the ease, since the other party in some 
instances might have more information concerning a particular 
comingency. 


3.9 Parole evidence 


‘This is a rule of evidence that prevents a party to a written contract, 
From contradicting (or sometimes adding to) the terms of the contract 
by seeking the admission of evidence outside to the contract. This 
‘means that oral terms and conditions made before execution of the 
‘written contract that contradict its express terms are inadmissible. In. 
order for this rule to be effective, the contract i question must be 
fully integrated in writing, it must, in che judgment of the Court, be 
the final agreement between the patties (as opposed to a mere draft, 
for exampk). One way to ensure that the contract will be found fully 
‘integrated is through the inchision of a megger clause, which recites that 
the contract is, i fact, the whole agreement between the parties. 


Camtractual Dimension in Contraction 
3.10. ‘Terms of a contract, 


“A term may either be expressed oe implied. An express term is stated 
by the parties during negotiation or written in a contract document 
Implied terms are not stated but nevertheless form a provision of the 
contract. There are many ways a term can be implied ‘Teems can be 
implica in fact, An implied term must be reasonable, equitable andl 
recessary for the business efficacy of the contiact. For instance, if a 
taem simply causes the contract 0 operate bette, that does aot fit this, 
criterion. A teem must be so obvious that it goes without saying, 


Furthermore, a term must be capable of cleat expression. No 
specific technical knowledge should be tequited. An implied term 
‘must not contradict an express term. A cecm must be necessary to 
censure reatonable of effective operition of a contract. ‘Terms ean 
also be implied in law. ‘These are terms that have been implied into 
standardized relationships. Terms can also be implied by custom or 
trade. ‘lo imply a tetm due to custom or trade, one must peowe the 
lexstence of the custom, which must be certain, legal and reasonable 
‘A custom can be incorporated into contract only if there is nothing 
expressly oe implicdly in the terms of the contract that prevent its 
{nclusion. Customs can often bea part ofa parciculae trade or business 
sector, but to have effect they must reinforce and assist the ageeed 
cconteactual terms, 


Where a term is implied to fill a gap in the contract so as 10 give 
cflect to the presumed intention of the parties, the team is implied in 
fice and depends on consideration of the language of the conteact as 
well as the surrounding circumstances, A erm will be implied only if 
itis 40 ncceseary that both parties must have intended its inclusion in 
the contract. The face chat it would be reasonable to include the term 
is not sufficient for the implication, as the Courts will act re. 
contract for the pasties. Terms may also be implied statutorily oF on 
public policy. 

As mentioned, where the pasties usually state the terms which they’ 
consider materially given in the contesct, such terms ate express tems 
Eapress terms may set out dhe extent of a party's obligations under 
a contract o¢ scek t> limit a party’ liability ia the event of a breach 
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‘of contract by him. Sometimes, however they consider a term as so 
‘obvious that they fal co express it in their contract. Such terms are 
called implied terms, Courts are usually reluctant to imply terms into 
a contract and will do so only when strictly necessary. Implied terms 
‘may be divided into theee groups. The fitst consists of terms implied in 
fact, chat is, terms which were not expressly set our in the eos c 
which the parties must have intended to include, The second consists 
of terms implied in law that is, terms imported by operation of law, 
although the parties may not have intended to include them. ‘The thied 
consists of terms implied by custom. 


The Court of Appeal implied a term in Hancock es. Bragier In this 
‘case the contract stated that the Contractor would in a proper and 
workmanlike manner erect the house in accordance with the plans 
and speci 

any structural defect in the house if discovered within six months of 
‘completion vould be made good by the Contiactor. The ground floor 
‘of the house was above a hard core base. Unknown to the 

the hard core had sodium sulphate presence which within a period of 
wo years absorbed moisture and swelled so that it eaused the floor to. 
crack with substantial damage being caused, The Court of Appeal held 
that there was an implied term that the house would be fit for human. 
habitation and that the express term as to proper workmanship did not 


tract that 


ations, ‘There was also a provision in the c 


deal with the fieness of materials and so did not exclide any implied 


erm as 10 fitness of materials, 


In nutshell, Courts will not imply terms mesely to make a contact 
‘more reasonable in its consequences. ‘They will only imply a term if, 


without it, the contract would be commercially unworkable" tr may 
also be equally important when a contract would be technically un- 
implementable. However a limitation applics. No teem will be implied 
that és inconsistent with, or contrary to, the express terms of the 


contract. All the circumstances must therefore he taken care of before 
implied and that the decided eases can only be a guide 


and aot the final arbiter 


aterm can b 
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3.11 Reasonably inferred 


A contract comprises the construction, completion and maintenance of 
the works and ‘everyching’ needed to fulfil the same including labour, 
materials, plant etc irrespective of whether they are temporary oF 
permanentin nature and whether specified or eeasonably inferred from 

ract. The word ‘every thing" is sufficient 1o dispel the limitations. 
| any contract requirement. ‘The phrase “easonably inferred” 
covees every minor detail necessaty foe the satisfactory execution of the 
contract beyond what is expressly stated in various parts of the contract 
document. Any work, materials or equipment that may be incidental or 
ancedotal from the contract as being cequited to produce the intended 
resule will be supplied whether or nor specifically ealled for. 


to fil 


A clause occasionally found in construction contracts is that “sub 
Contractor shall perfaei the work as shown in the attached plans and 
specifications and as may be reasonably inferred from those plans and 
specifications”, It is certainly understandable that an Employer oF the 
main Contractor wants a complete peoject ana that here are hikely to be 
lots of very small and miscellaneous scope of work items that are done 
just in due course of finishing a project. This is simply because every 
single nut and bolt can not he described in a project's scape Another 
clause is that restricts the Contractor to seek for adjustment in the 
preliminaries «ill the contract price has been exceeded by a certain cut 
off limi, say 20% due to varied work. This clause in turn would infer 
that the Contmetor may wall be having a right to daim for adjustment 
in preliminaries due to varied work the net resultant effect of which 
exceeds 20% of the contract sum, unless mentioned otherwise in the 


3.12 Fitness for purpose 


Many standard forms impose a fitness for putpose obligation upon 
the Contractor as well as the designer, in varying magnitudes. This is 
fone of the most obvious ways of transferring risk from one party t0 
the other and thus avoisling state of the art defences eased by them 
when the subject matter, be it a design or a product; fails to achieve its 
purpose. Contractors often argue that it is unseasonable foe them to 
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assume a higher degme of responsibility for design than an Engineer 
‘would have carried had it been appcinted directly by the Employer to 
carry out the design, 


“The fimess fox purpose obligation must also be read in conjunction 
with che eclevant contractual provisions. It varies with the context in 
which it is used. In a design and bud context, the Contractor is held 
responsible for the design of the work and its accuracy including design 
criteria and any calculations. The Employer is aot responsible for any 
‘ermr, inaccuniey or omission in the design except in relation to the 


definitions of intended purpose of the work. However, making the 
Contractor liable for the Employer's own errors as in certain instances 
make ¢h 
it depends on technical interface. Fitness for purpose simply means 
the robusiness, compatibility and appropriateness for the intended 
purpore. 


finess for purpose obligation even more onerous, since 


3.13. Exemption clauses 


Exemption clauses exclude of limit a contracting party's liability. The 
English Unfair Contract Terms Act 1977 ether invalidates exception 
‘clauses of limits the efficacy of such terms by imposing a requitement 
of reasonableness. Whether an exemption clause will have its intended 
effect depends on a number of factors. The threshold requirement is 
that the clause must have been incospotated into the contract. Where 
a party has signed a contract which contains an exemption clause, the 
sigaatory is bound by the clause, even if he o¢ she had not cead or was 
‘unaware of the clause. Aa exemption clause may also be incorporated, 
in the absence of a signed contract, ifthe party secking to rely on the 
clause took reasonably sufficient steps to draw the other party's attention 
to the existence of the clause. The determination of this issue is hewily 
dependenton the facts of the particular case, Finally, exemption clauses 
‘may be incorporated because there has been a consistent and regular 
course of dealing between the parties on terms that incorporate the 


‘exception clause. Liven if no steps were taken to ineseporate the clause 
ina particular contract, it may have been validly incorporated by the 
patties’ prior course of dealing, 


on 
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As mentioned, sometimes, the conditions of conteact exclude of 
limir the liability of one party far beyond the Himes t» which the 
other party freely consenting would ever agree. Courts sometimes 
favoue exemption clauses in contracts, if they are expeessed clealy and 
without ambiguity. They must also cleadly cover the exact contingency 
for loss which has occurred if is to protect the party relying on it 
For example the exclusion of warranties will not exclice conditions 
and the exclusion of implied terms will aot exclude those which are 
actually expressed. According to the contea prefecentum rule the words 
of awwritten instrument are to be construed more strongly against the 
gmintor or maker of such instrument. Therefore, the party tying 4 
deny the applicability of an exemption clause will often be benefited 
by this tule, Also, Courts have formulated a rule that persons who 
are nor parties ro a contract cannot claim the benefit of an exempcien 
clause in contract. 


3.14 Privity of contract 


Only persons who are party to a contract may enforce tights and 
obligations arising from that contract. This is sometimes referred to as, 
the ‘paivaty rule? A thied party who is aot privy toa conteact generally 
not alloved to bing any legal action for breach of contract against a 
contracting party who fails to perform contractual obligations, even if 
such failure of performance has caused the third party a loss. However, 
these és no clear definition as to whea a pesson is oF i not peivy t0 a 
conteact. Generally, a party who is an offeror ot offerce will be peivy 
to the contract 


Jt is, nevertheless, possible to have a multilateral conteact where 
there are mulkiple offerees (one of mote of whom accept the offer of 
behalf of the others) or where there are multiple offerors (one oF 

of whom make the offer on behalf of the others. In either case, each 
offeree or offeror is a joint pacty to the contract and the privity rule 
will not apply to them. In construction contracts this rule is more 
likely 1 apply to one party’ unikaeral termsi.e. bespoken construction. 
contracts. These often seck to give adistinct advantage to the proffered 
over the other pacty 


” 
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ome arbitral tribunals and Courts have decided that an arbitration 
clause in one contract between the parties would also apply to other 
agreements between the same parties if the agreements relate to the 
same project. Some arbitrators refer to this as “a unified contractual 
scheme” and it does nor aflect the privity of contract. 


3.15 Freedom of conteact 


Nevertheless, the implied duty of good faith and fair dealiag apparently 
influences the Courts when they construe express duties, Indeed, 
alchough Courts frequently hold thae implied duties can be waived of 
excluded by the express language of the contract, a number of cases 
have linnited this principle and have enforced an implied obligation 
to provide accurate and complete information, of to not intentionally 
aerfere with the other party, despite express contract language 
sntended to avoid such responsibilities 


Courts generally admise the ficedom of contract, meaning that 
the parties ate free to contract on theit own terms as far as possible 
and these agreements should be upheld and enforced by 

arties are the masters of theie own fate. However, when Couets find 


unfair deals, Courts may recommend incremental solutions rather than, 
adopting a broad overarching good faith principle. For example, in 
‘elation (o constzuction contracts, Courts will commonly imply terms 
‘info a contract to remedy an unfair situation on the basis of the parties? 
presumed intention. One example is that the Conteactor must do all 
work under the contract with pioper skill and care which can not be 
contested in lawsuits 


“A contractual term which has not been individually negotiated shall 
bbe regarded as unfair if, contrary to the requirements of good faith and 
‘& causes a significant imbalance of the party’: tights and obligations. 
Accordingly, parties are not permitted (0 take unulue advantage of the 
other party’s necessity, indigence, lack of experience, unfamiliady of 
the subject matter of the contract, or weak bargaining position. ‘The 
teems must be expressed clearly and legibly containing ao concealed 
pitfalls or traps. A classic example is when penalty imposition, though 
itis labelled as liquidated damages sometimes, befalls unfair by the 
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Contractor. Levying penalty according to a schedule of eventualities 
qualified already in the coateact is not a fair dealing at all, In fact, the 
Engineers authority to consider further penalty if he deems required 
is indeed a misuse of disctetion beyond legitimate limits. However 
this discretion has no legal effect, so is a ‘damimy" clause that is non- 
enforceable when the other eventualitics mect the ceiling limit of 
penalty, all of sudden. Courts may find this clause aot enforceable 
as it opealy kills the concept of pre agreed genuine estimate of likely 
loss, More over, the contracts with Full of penaley events that keep the 
Contactor in a very inflesible secting that resteicts him in managing 
the project is against the doctrine of fair dealing, 


It is fundamental chat the patties are only bound to perform what 
is stipulated in the contract document they sign. Variation clauses for 
instance introduce much needed flexibility into somewhat rigid cules 
that otherwise govern the pasties’ obligations arising under building 
contracts. Iypically, the intent of the variation clause is to enable 
the Engineer to vary the works ‘under’ the contract and not “in? the 
contract. A clause vesting some powers on the Engineer isto form an 
opinion as to suitability and applicability of a new rate and the limit 
of enhancement of an existing bill rate. [e will be an unfaie deal when 
the Engineer unilaterally fixes a rate for new work without giving the 
Contactar an opportunity to negotiare, Bur rhe Courts will interfere in 
agreements procured Ly the exertion of economic duress by one party 
fom the othe, if there #8 compulsion on, of a lack of practical choice 
to agree into a fair rate, If the nature and scope of omission rendess 
the existing rates no longer appropriate, the Engineer shauld use his 
authority in good faith in order to agjust it wan appropriate extene in 
such a way that the Contractor obtains a reasonable profit. Another 
‘example would be a threat by a sub-Contraetot to wehhold the delivery 
of a crucial piece of equipment until an extension of time is granted. 
ft the sub-contenct price is increased. Conversely, it might include a 
threat by the main Contractor to tefuse to grant the sub-Contractor an 
cestension of time, and to apply Ds for delay, unless the sub Conteactor 
agrees to carey out a substantial variation at minimal cost. 
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3.16 Subject to contract 


Subject to contract is wholly a question of construction whether the 
‘execution of a further contzact is a condition precedent. Te may also 
be a mere expression of the desite of the parties as to the manner 
in which the transaction already agreed to will in fact go through. 
An incomplete agreement however cannot afford to an enforceable 
contract. Agreements made ‘subject to contract’ may be considered 
incomplete if the intention of the parties, as determined from the facts, 
‘was not to be legally bound until the execution of a formal document 
‘or undl further agreement is reached. If a contract specifies ‘Subject 
to contract, it may fall into one of three categories; the parties are 
immediately bound to baegain, but they intend to restate the deal that 
will not havea different effect; or the parties have completely agreed «0 
the terms, bur have made the execution of some terms in the contract 
conditional on the creation of a formal conteact; of it is merely an 
agecementto agece, and the deal will not be concluded until the Formal 
contract has been drawn up. 


3.17 Condition precedence 


‘There are contingent conditions in two categories: condition precedent 
and condition subsequent. \ condition is an event, not certain to 
‘occur, which must occus, unless its non-occurrence is excused, before 
performance under a contract becomes due. Conditions precedents 
are conditions that have to be complied with before performance of 
‘contract. With conditions subsequent, parties have to perform until 
the condition is not met. ‘The term “subject to contract’ ought not to 
bbe confused with ageeements which contemplate that a later agreement 
‘will be made ofa more formal variety but where nonetheless the parties 
wish to bind themselves in the meantime, 


A condition precedent necd not be explicitly deseribed in 
a contract But the existence of one term as an explicit condition 
precedent may by negative implication make other terms promises 
and not conditions. [Towever, a party may waive a condition precedent 
(o its own performance, it may also withdraw that waiver before the 
other party has acted in reliance on that waiver. A time bar clause is 
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in essence a condition precedent clause, which requites the giving of a 
notice by the Contractor, usually within a specified period oftime, for 
any matter that may give rise to a claim for additional rime or money. 
The intention of such clauses is that a failure to issue the required notice 
will have the effect that the Conteactor’s rights in respect of that matter 
will be lose 


3.18 Chavasse park 


In a recent case of Livwpow! City Coanci', the Coust considered the 
fectent fo which a general obligation for 4 party to act reasonably can 
be extended, Parties entered into a re-development contract in 1996 
related to an area called Chavasse Park. It had a number of conditions 
precedent. In 1998, the council changed its planing policy in favour of 
rival development and stated that ie would resist any significant x 
development other than the rival development. 


ail 


In 1999, the agreement became operative and the council called 
upon Walton 10 satisfy the first phase of the conditions precedent 
“These included a requicement that Wakon commissions an indepeadent 
consultative study, based on a planning brief to be agreed between the 
parties, The study was to be “subject to the approval of the council 
whose decision shall be final and binding, If the council rejected the 
study, it would be entitled to terminate the ageeement. 


‘The council sought a ruling from the Court that it could make 
a decision in relation to the study in accordance with its own views, 
considering its current planning policy, and that there should not be 
implied into the agreement any term to the effect that its approval of 
the scudy would not be unreasonably withheld, Walton counterclaimed, 
and sought declarations that thete was an implied obligation on the 
ccouneil to co-operate with Walton in implementing the agreement. 


‘The Court found that ie was not possible to say that there was a 
‘general duty on the council to cooperste with Walton in executing, the 
agreement. It thought that 1» impose such a general duty would result 
in a duty which was very broad and vague and therefore potentially 
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‘onctous. However, there were specific aspects of the agreement which 
carried an implied obligation on the part of the council to co-operate 
and not to unreasonably withhold its approval. 


‘The Court considered that the council could potentially be in the 
position of being able to prevent the development by Walton, by the 
arbitrary withholding of approval of the study. ‘The Court decided 
that this would not have been intended by the patties at the time 
the agreement was entered ino, and noted the high level of costs 
Walton had already incurred. The fact that the council’s decision was 
‘expressly said to be ‘final and binding’ did not preclude the Court from 
‘implying a term that approval of the study by the council would not be 
unreisonably withheld "The Court also decided that it was not open to 
the couineil to reject the studly cn the ground that it preferred the rival 
development. The agreement did aot permit the council to consider 
the merits of Walton's proposed development by seference to the rival 


development. 

Ic shows that while a Coust will be prepared to imply a condition 
for acontracting pasty to act reasonably ot to co-operate in relation to 
certain aspects of a contract, ifitis proper to do soin the circumstances, 
it will not imply a general obligation into the coneract as a whole. 


3.19 Internal consistency 


Itis presumed that a contract will be interpreted so as to be internally 
consistent. A particular section of the contract document shall not be 
divorced from the rest of the conteact document. The ‘yinidom generie 
ule applies to resolve the problem of giving meaning to groups of 
words where one of the words is inherently unclear, Temust be given 
a meaning of the ‘same kind’ as the word of established meaning, 
‘This is pacticulasly the case when two o more words ate conjoined, 
i.e, linked by the word ‘and’ as opposed to placed in a disjunctive 
relationship, by the word ‘or’ where the interpretation of two or more 
words might be different depencling on che circumstances, As such, 
various canons give common sense guidance to interpret the meaning. 
of clauses. The same word used in one place in a conteact should be 
given the same meaning throughout the document. ‘The word “may” 
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is permissive and not obligatory. The word ‘about, ‘approximately’ or 
‘almost’ do not constitute any guarantee that the signatory will meet 
or exceed estimates worded in such a fashion unless performance falls 
significantly shore of these estirnaes, 


Handwritten or typewritten clauses take precedence over printed 
clauses for two reasons; written clauses are posterior ro printed clauses, 
and, secondly, written words are the immediate language selected by the 
parties themselves to express their meaning, while the printed words 
are a general formula applicable to all parties. Whete the eule applies, 
the special clause will override the printed clause to the extent of the 
inconsistency. ‘The special clause however only takes precedence when 
it is in disect contradiction with the printed clause. 


Recitals may be resorted in case of ambiguity. Usually the arvicles 
of agreements or recitals are no more than the standard printed forms. 
“The rectals can not be resorted to if the express words of the contract 
are clear of there is no doubt about what they mean. However, in 
modem law the extrinsic eviden« 

intension of the parties, so is the recitals having similar preference. 


are sometimes looked into find the 


3.20, Best guess rule 


I contract is nor clear on its face, bur instead is vague or ambiguous, 
the judge will have to go outside the contract to decide what it means 
Bur he ean go outside it without getting entangled in the sort of factual 
disagreements that require a trial to untangle. He can, in other words, 
{go outside ie without raking evidence bur using common sense. 


At the outset, Courts determine whether contract formalities ate 
satisfied If so, the Courts then determine whether there was teal 
yy factors such as fraud, duress, mstakeand so 
forth. Thirdly, the Couets determine what the contract says in nutshell 
If there # a gap (that is ifthe contract does not address the contingency 
that caused the dispute), Courts apply a default tule and if an explicit 
‘or implied term was violated, Courts award a remedy’ This step by step. 
process is thelast resort a Court would adhere to. 


consent free fram vit 
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Gap-filling can happen either by implications of terms by law 
Gtatutory default rules) of by consteuctive interpretation (asing genesal 
clauses and other legal principles). Vhis is where the parties have omitted 
to say something the judge must discover and take into account in the 
light of the whole purpose of the contract (that the parties would have 
said if they had regulated the point in question, acting pursuant to the 
‘requirements of good faith and sound business practice). Therefore, the 
‘gap has been filled by the common inteat of the paeties. 


‘An example is ina particular contract, penalty was laid down in 
two places, namely the “Amended Conditions of Contract Sec C, clause 
47 and the Project Specification Sec D; Part 2, (subject to the limit of 
10% of the contract price as stared in Form of Tendes) applicable in 
four distinct failures as follows; 


a. In submitting chuse M4 program 
b In submitting sevised program/s within 14 days of such 
c. In completing the whole of the works, and 

d._ In completing any part of pipeline and manhole construction, 


Although the penalty imposition in above (@) is absolutely insensible 
(unnecessarily cestricts the site movements), the Engineer had a0 
suggestion to alter the contract since it was what bargained for by 


the parties. In the meantime, the Contractor lodged an application to 
waive off penalty to ease out his cash flow constraints on the following 
grounds; 


a. Areas that were aot available for the Contractor because of the 
road closure 

b. Additional involvement for other Conteactors 

©. Delays in manholes construction due to lack of access to sewer 
lines 

d._ Shortage of material such as dune sand and pipes. 

fe. Delays in manhole consteuction where backfilling is 

outstanding 

Delays in works related to open trenches in ‘Wall’ Street 

Lack oflogistics (traffic diversion approval, dewatering permit, 

screening permit) 


wm 
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h. Introduction of a new specification and the requirement of 
pressure testing 

i. Newly constructed sewer lines as “urificial obsteuction’ 

j. Delay in delivery of pipes due to delay of suppliers 

Ik, Subsequent improvement ia the progress, despite of above 


There was a delay in pipeline and manhole constuction so that che 
Engineer imposed penalty as pet the schedule given in the project 
specification. Although the mechanism to calculate penalty for pipeline 
and manholes is not specified, it was obvious that it should based on 
physical progress on site where the macimum time period has been 
specified for completion of each 100 metce pipe length according to 
the average depth, 


‘The Contiactoe argued that thete is a multipliestion of exch part of 
pipeline ‘consecutively and cumulatively’, (hese expressions were not 
cleat) resulting in a duplication of penalty forthe same pape line simply, 
because of the words “any part’ 


However, # was found that ifthe clause (d) of Sec D part 2 General 
page D 1/10 (ic. start to complete thiough coad, lane and verge) 
is sitictly followed upon a pre-determined layout, there wont be any 
duplication. ‘Any part’ for the puspose of penalty means any segment 
co section of individual pipe line that has a ‘minimum’ length of 100 
metre and the words ‘any part? does not therefore bring ambiguity. 


Under circumstances, it was provided that any pipetine that does 
not exceed 100 metre can not be subject to penalty on pro-rata basis 
ton the principle that this provision is not “technically smplemeatabie! 
by any experienced Conteactor. Accordingly, parties were advised to 
adjust their calculations instead of deferring, the application of the 
penalty clauses. 


“Any subsequent impeovement in the progress to catch up delays: 
and providing access to other Contractors are not the matters to waive 
off penalty, and in fact they are a Contractor's obligation. Any fast track. 
‘operations to catch up previous delays are the Coateactor’s acceleration 
boy obligation. It was therefore decided that only a successful time 
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‘extension claim can waive off penalty on the allegations against the 
Employer. The contract does nor provide for subsequent reverse of 
penalty, similaily in the case of time extension once given. 


3.21 Without prejudice rule 


Tha sale of shares in a company, the claimant needed to put forward 
tape recordings of discussions previously had with the defendant as 
evidence. ‘The defendant contended that they were inadmissible." It 
‘was held thar ‘immunity’ has been attached along with the ‘without 
prejudice’ negotiations and there is no basis in principle for limiting 
the rule to negotiations aimed at resolving the legal issues between 
the patties. What is required is that negotiations must be genuinely 
aimed ata win-win settlement and as long as this criterion is met, the 
Proposals, ideas or compromises exchanged each other are seeclevant. 
As such, the communications whatever took place will be protected if 
there is an intention 1o speak without prejudice followed by a genuine 
proposal of negotiations aimed at avoiding litigation, 


“The ‘without prejudice’ ule is therefore designed m encourage 
patties to express themselves freely and without inhibition, encourging 
full and frank discussion, during which the parties may make 
concessions with the intention that they may not he disclosed ata later 
proceeding, Since communications may involve confidentiality and 
indicate rome admission of weakness or liability, without prejudice 
rule helps parties t0 feel free in bringing down different ideas and 
‘options, without fear of being contested at Courts in ease negovations 
fail. Hence all correspondence that took place during negotiations 
‘may be packed together and named ‘privileged’ so that a party is not 
obliged to disclose during the disclosure and inspection process of an 
arbitration or litigation action, However, the documents under the label 
‘of without prejudice shall be invalid, unless they ate intended to be part 
‘of'a gennine settlement artempt so that they will not he prorected from 
subsequent disclosure. 


However, the tendency to use ‘without prejudice’ is seen in 
contractual comespondence, Tt should be noted that the bottom line 
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is if a letter is weitten ‘without prejudice’, ic is privileged and cannot 
be used in Court as evidence. ‘This qualifies the signatory as exempt 
From the content 10 the extent since it may be interpreted as containing. 
admissions of other interpretations which could later be used against 
hhim ar her. 


3.22 Good faith and fair dealings 


‘The term good faith, bona fide in Latin, has been exploited inmany areas 
of the law but has special significance in law related to consteuction. It 
is expected that the parties to a contract will act in good faith and fair 
dealing atall umes. To meet this tes 

conduct of transactions in achieving. a reasonable commercial standatd 
Of fair dealingin the trade. ‘These standards are usually set out in form. 
of specifications taken for granted in the industry. Accordingly, good 
faith incorporates both subjective elements by sequiring honesty and 
objective elements by requiting adherence to standards. Although good 
faith aad fair dealing go togethers, it is bad faith, mose easily secognizable 
so thata party may contest in a lawsuit when only a bad faith prevails 
For example, negotiations taken place in pazalld when the Contractor 
believes that itis the only party engaged in those negotiations, which is 
bid-shopping by definition is not a faie deal. According to Lord Justice 
Bingham, good faith is in essence a principle of fair and open dealing, 
where the parties should not betray each other. 


ishonesty that comes first in the 


Some duties of good faith have found their way into constcuction 
coateacts, for instance all tenderers are entitled to know all the geounds 
upon which their bids are assessed, ‘The rationale forimposing a duty in 
such circumstances is that the tenderer is called upon to deserve often, 
a significant expenditure. It is unfair to expect them to do so while 
material facts are withheld from chem, 


rcable 


A Contractor is bound to give a notice at the earliest pra 
‘opportunity whenever he came across something bad is likely, such as 
a physical obstruction that will hamper progress. Also, the Contractor 
4s obliged to take steps to mitigare delays and apply his “best effort” to. 
minimize impact on time, albeit how much effort would amount to 
best effort is not known in exact terms. ‘The Engineer on the other 
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hand is under obligation to address any claim, either accept or deny, 
‘within a reasonable time, and the Engineer must inform the Contractor 
in writing precisely why and how itis denied with the provisions upon 
which it was sclied. 


tis hoped the cettifier must act honestly in spite of the fact that 
the certifier is often the agent of the Employer. As si 
excuses to refuse performance when the 


snot be techni 


circumstances or apparent understanding of the parties were 10 the 
contrary. Further, the Engineer shall proceed t agree or determine 
any matter and shall consult each pasty in an endeavour to reach an 
agreement. Ffageeement is not achieved, the Enginece shall make a faie 
‘determination in accordance with the conteact, taking due tegaed to all 
selevant ciccumstances. In nutshall, parties should not aim to interpret 
an issue in vacuum but ‘play fair” with each other without breaking, 
their word. Courts interpret this covenant to mean that neither party 
will commit any act that will have the effeer of desteoying the right of 
the other party to “receive the fruits of the contract.” Courts, however, 
have sefused ro allow an independent cause of action for a breach of 
the covenant of good faith and fair dealings apart foom a claim for a 
breach of the express contract. 


3.23 Summary 


A contact is the law of the contiacting parties and acither party may 
separately reseind it ox amend its provisions except to the extent of the 
limits allowed by the agreement, o mutual consent, or where the law 
Provides otherwise. In the absence of an applicable provision in the 

the Engineer, any cibunal or Court, shall decide according, 
to customs (and iraditions) in the building industry. Ta absence of a 
‘custom, an independent decision is sought by the parties who must be 
guided by the principles of local jurispeudence, which is most consistent 


‘with the ficts and intetests of the countey of on the other hand, whatis| 
called natural justice, which is acceptable with the natural way of life 


Accondingly, the customs which are repugnant to the social, 
‘economic, political or moral basis on which a particular segment of 
the society is established can never rie to the rank of custom, although 
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being in use for a considerable period of time. Custom must represent 
the touch stones (the accepted societal values) which legislation is 
tunable to cover because of its varieties and inability to address them 
all in individual contracts. Meanwhile, a contract shall not be confined 
to the provisions contained thereia of even to the legal provisions 
governing i Te is intended to be contained, and geared towards che 
requirements implied in accordance with customs, with the principles 
Of equality, good faith and fair dealings. 


A conteact must be read as a whole, No one should construe words 
in a vacuum but consider all background knowledge which would 
reasonably have been available to the parties in the situation in which 
they were at the time of the conteact. A contract must recesve such an 
interpretation as will makeit lav fal, operative, definite, reasonab) 
capable of being carried into effect, if it ean be done without vielating 
the intention of the parties. 


and 


CHAPTER 4 
ATTRIBUTES OF CONTRACTUAL 
PROVISIONS 


4.1 Introduction 


Attributes are the features of a contractual provision. Attributes 
essentially describe the elements and their characteristics of a given 
clause ‘The importance of having known to these attributes support 
in sensible contract drafting, This chapter has been dedicated for the 
identification of those artribures attached to a couple of contractual 
provisions used in any standard form of contesct, starting with che 
‘definitions’ clause as usual. 


4.2 Definitions 


distinctness and 


‘The characteristics of a definition are the specific 
ability to identify the boundaries of the context in which itis used. For 
instance the term “Cost” might invite contention as to whether profit 
exchides. Cost is to include basie cost (materials, labour and plang) plus 
site and head office overhead but exclude profit. Another classic example 
is to differentiate between the terms Contract Sam and Contract Price 
Contract Sum is the sum named in the Letter of Acceptance whereas 
the Contract Price isthe final approved sum after adjustments as may 
be made in accordance with the Contract. However, these terms have 


been interchangeably used in many contracts resulting in ambiguity 
Another example is Letter of Award meaning a letter constituting the 
acceptance of the Tender issued to the Contractor by the Employer 
forming part of the Contract confirming that the Fimployer will enter 
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into a contract with the Contractor 


Ibject to the terms contained in 
such letter. This is not the letter of intent in strict legal sense. 


Definitions take the capital form all the way through the text so 
that for instance the meaning of works and Works are totally different 
jn contractualjargon. Further, care must he taken not to effort defining, 
subjects of lasge scope at vacving degeces of application such as value 
‘engineering, sisk management ete since definitions are not explanatory 
notes. It is also dangerous 1 repeat the definitions in the text for 
instance whata vatiation is since the clause 51 in traditional forms start 
explaining the scope of variation. Another example is what a dispure 
is since it is difficult to objectivel 

dispute and a difference of opinion, 


demarcate the interface betws 


However, the definition clause can be used to hedge against any 
interpretation in ones own favour on the variability of the term. 
‘Variability means the variety of circumstances in which a particular 
expression is used, for instance the tetm ‘concurrent delay” has been 

tious in what it really means. It can however be defined to cover 
up the exact scope with definite limitations if any. Concurrent delay 
‘can mean the time impacts due to nwo oF more delay events, some 
‘of them accountable by the Contractor and others by the Employer, 
falling at the same period, eich of which when taken independently 
critically affects the scheduled completion of works. Not only ean this 
definition sort out the issues connected with the meaning of concurrent 
delays, but aly help in cececting the element of concurrency in a time 
analysis. 


43 Engineer's role 


With a varying degree of authority, the Engineer's role has been taken 
up at a number of provisions. Basically, the Engineer is the Employer's 
agent to look after the interssts of the Employet. The ‘contractual’ 
Engineer can be any one designated as the Engineer under the contrac 
and is the sole soutce of instruction for the Contractor to adhere. 
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‘The level of authority of decision making is the next dimension 
of this clause. The Eingincer shall take decisions, form opinion, value 
work done, and adjudicate disputes ere so that ks function is basically 
manifold. While retaining some of the powers with the Employes, 
the Engineer has been obliged to take decisions on behalf of the 
Employer. Under what circumstances the Eagineer has to refer to the 
Employer in taking decisions are sometimes specified in the contract. 
Such one instance #8 the instnuctions the oatcome of which exceeck 
the contract sum by 20%. In the event the Engineer being required 
under the terms of its appointment by the Employer to abeain the 
prior approval of the Employer in relation to any matter governed by 
the conteact, paeticulaes of such requirements shall be set out in the 
Appendix co Tender. Although this mechanism works well in some 
continets this indizectly gives some signal for the Contiactor to be 
alert on the possible diminution of the authority of the Engineer. Also. 
in some conteacts, the provision celared to Engincer’s role specifics a 
delegation onto the Engineer’ representative at least to some degree. 
Since the Contractor has been warned to take instructions only from the 
Enginces, the identity of the Engineer's instruction has been secured 
through another provision, which stipulates th 

tweat such instructions though had it been given by the Engineer. 


the Comiractor is 10 


‘Almost in all provisicns, the element of consent is common, as 
fr as the Contractor concerned, in discharge of bis duties along. 
with the Engineer. Also, the Employer’ intervention is an important 
characteristic in any conteactin ondee to keep conteolower the Eagincer’s 
powers vested in him. ‘This is usually theough a clause on revocation 
of powers. Hence, the limit of scope in the decision making (on the 
part of the Engineer's representative) must be stipulated by contract. 
‘Althougi the Engineer's representative’ role isto wateh and supervise 
the physical progeess, i may extend up to commercial of conteact, 
management tasks, Accordingly, some contracts mandate a notice of 
any such adjustments to be made in writing so that both parties as well 
as non parties to the contract know where they ate ‘standing’ 


However, ia some conteacts, the le of the Enginect is aot defined 
because the Conditions of contract assume an absolute responsibility 
upon the Engineer whie conferring « considerable degree of authority 


an 
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to act on behalf of the Employer. This in turn exposes the Employer to 
liabilities in case the Engineer acts in ‘ulimwior?. As auch, the conteact 
conditions must be articulated in such a way that the Fagineets’ 
authority and discretion has been level headed so that the Engineer 
4s set in a flesible position to act impartially in discharge of his duties 
inclusting various determinations under the contract 


4.4 Contractor's design responsibilities 


"The dichotomy berween design and construction has several important 
legal implications. First, the Contractor is generally cesponsible foe 
following the plans and specifications. The Conteactor’s habikty 
correcting any ‘non-conforming’ work and for any harm caused to the 
Employer and others due to work that does not confocm to the plans 
and specifications. 


includes 


Conversely, the Contractor is generally not liable for problems 
caused by the desiga. Thus, ifthe Employer finds that the design does 
or serverhe Employer's puspases, che Contractor will bear no habibity 
for that. Similady, if the design is found to be defective (eg, because 
‘cannothe built,ors conteary to building codes), the Contractor not only 
bears no responsibilty, but will also be entided to extra compensation 
for any losses it incurs because of the design defects. 


Some contracts shift allocation of partial responsibility back to 
the Contactor by imposing a duty on the Contractor to review the 
design anal discover any design errors before stacting work. However, 
in design and build modalities, the Contractor takes full ibility for 
design, unless otherwise specificaly stated in the contract. The extent 
‘of design liability # an iterative dimension ia any contract where a 
design component is involved. In past to deal with the tension between 
the two processes, various design approaches have been evolved 

struction management is one such approach by which Employers 
retain theie Contractor in a managerial capacity to review the plans 
and specifications as the design process is underway, thus keeping the 
‘construction manager Hable ro review the design, while provichng pur 
at an cali stage when changes can be made more easily. However, 
shop draviagis nota source af design; instead they show how they plan 
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to supply the details of the design that are not specified in the contract 
deawings. These details are shown on ‘shop drawings’ prepared by each 
sub Contractor, showing how thar sub Conteactor will handle its pact 
ofthe work. 


4.5 Insurance 


Insurance selfs separate contract with sureties jointly and severally 
bound to undertake indemnity against losses on the pact of both 
Conteactor and the Employer since they are not in a position to look: 
after eich other. Insurance is a tsk sharing mechanism where a huge 
loss ofa probable catastrophe conditionally distributed amongst a large 
audience. Risk is 2 measurable uncertainty 


Ics important 10 advise on the theme of issuance using 2 heep 
working provision ‘keep the Employer indemnified of in one-go. 
Alrernatively, there may bea reciprocal clause such as ‘no cross liability 
claimable each other’ by which the Employer covenants to save harmless 
sntractor in respect of his liabilities. Secondly, it is essential 1 


the 
define the scope of indemnity under given insurance scheme such 
as for instance the subject matters For professional insurance may be 
extors and omissions, violation of copyright, design defects, supervision 
defects ete. For Conteactors, they may be damage to adjacent property, 
workmen compensation, unsound construction, thied party insurance 
fete. Another element is thar the subject insuranee mast nocoverkap with 
another form of insurance on principle that the losing party ean claim, 


ta no more thaa one insurance scheme, There can also be excisions 
provided in the contract in addlirion to those given in the insurance 
policy itself. Because the clauses can also be selated to the Employer 
sometimes, it must be clatified that the Conteactor shall not be liable 
tn respect of a few selected circumstances. These include permanent 
use of the Fmploger to execute works, interference wich any right of 
light, airway oF water or other cascmeat or quasi casement which isthe 
unavoidable sesuk of the works plus injuries to persons of property 
resulting from any act or neglect committed by the Employer of his 
agents or other Contractors. Since the extent of repercussions behind 


these named perils is not clea, it is imperative to ‘catch the tail’ by 
stipulating the telief of damage arising out of claims and proceedings. 
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‘This invariably attaches a monetaty value in placeof the loss or damage 
sustained as a resule ofa peril. Also, the minimum amount of insurance 
isa basic conceen of any insurance. Although the obligation of ‘keeping 
‘validity’ falls on the Conteactor, the Employer takes over this obligation 
in case the Contractor fails to fulfil the same, subject to consequent 


recovery as adebt 


4.6 Sufficiency of tender 


s clause must be clear enough to understand the scope of 
sufficiency in technical terms. The Employer, instead of obtaining 
a warranty, selieves from the Contractor's obligation as to accuracy 


and adequacy of the bcl price. Secondly, it conscitutes sarisfietion as 
to comprcheasiveness of the tender sum in undertaking the scope of 
‘work. However, itshould not go beyond the mits such as sufficiency 
of the documents (provided by the Employes) for the Contractor 10 
make a sensible technical interpretation (passing the Employer's risk to 
the tenderer). For instance, in lump sum conteacts, a common clause 
is thar the Contnetor should be satisfied with the quantities, ‘This 
uncealistically restricts the tendesness in submitting a competitive bid 
rice since the tenderer is notin the best position to deal with omissions 
and errors in quantities prepared by a non-party to the conteact, 


In nutshell, the Conteactor shall satisfy himself chat the eates and 
Prices quoted in the tender are correct and sufficient to meet all the 
contraciual obligations for due completion and maintenance. ‘This 
‘means that the sates quoted should be comprchensive caough to include 
‘material, labous, plant, overhead, profitand ssk associated t# fulfilment 
of the contractial obligations, Asa prineiple, coss relating to items in 
the bill of quantities, which are not priced, will be deemed to have been 
included elsewhere in the tender price. 


The sufficiency of Contractor’ rates should however extend only 
up to wotks that are contracted. The adequacy of the rates and the 
render can not therefore he deemed to imchide variations, Under 
circumstances, the Contractor should take utmost care in determining, 
some of the ‘pricing risks? as follows; 
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a. When quantities are provisional of estimated — a tisk fallen on 
the estimator to allow likely changes during construction 

b. When quant 
estimator to teview the given quantities 

c. Escalation in prices of materials and labour not allowed under 

4. Complying with all details of drawings and item descriptions 
in bill of quantities (any missing items) 

e. Considerations arising, out of specification — no additional 
payment is allowed for any ertor or misunderstanding by the 
Contractor of the work involved 

£ Discrepancies to be notified prior to submit the tender — an 
instruction to tenderers 


ies are actual and correct — a tisk fallen on the 


Where the word ‘allow’ occurs, the cost of the items shall be at 
the risk of the Contractor ~ (@ pricing preamble) 


& 
1h. Arithmetical errors in computing tender 
i 


‘Allowances for samples and mock-ups 
Axbitrary ivemizations —| 
to SMM) 

k. Considerations arising out of manufacturer's insteuctions 

1. Minor details not shown in drawings 

m, Preliminaries for which a separate bill section does not exist 

n. Attendance to nominated sub Contractors and directly 
appointed Contractors for which the scope is unknown 

‘0. Allowances for ‘any other costs and expenses’ — usually being, 
the very last bill item to cover unknown or unmeasured items 


composite items measured in contrary 


4.7. Suspen: 


The purpose of this clause is to provide authority for the Engineer 
to suspend works wholly or partially. While stipulating the source of 
instruction clearly, a suspension clause usually offers a wide mandate for 
the Engineer to decide suspension and if so, the scope of suspension, 
time of suspension, and the lifting of suspension, A suspension order 
shall remain in force until itis lifted by another order in writing Next, 
the Contractor's action in such order must be stipulated, which basically 
include protection and re-sequencing of works and reallocation of 
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resources to minimize impacts in time and cost. The Employer's 
liability «© absorb tin nplications depends on the reasons 
behind suspension. The ceasons expressly given for suspension can be 


e and cost 


1 couple of clearly distinct occasions such as provided in the contiact 
‘being necessary forthe proper execution of the balance works, weather 
conditions affecting quality and safety of works or default on the part 
of the Contractor. The burden of justifying any extra cost lying with, 
the Contractor. Itis also important to specify whether this notice & a 
condition precedent to iavoke a right to lodge a claim at a later stage. 
IF the clause és not clear with precedence, then it will be interpreted as 
not losing any right. 


‘The obsoleteness of suspension order with the passage of time 
is trily a phenomenon where it can not be left open for an indefinite 
ppetiod of time. It is therefore important to decide a time frame beyond 
which it becomes contractually obsolete and results ina new dimension, 
If the suspension order stands in force for a consecutive petiod of 90 
days in part or in whole (including any extension of previously issued 
suspension ordets unto 90 days), then the Contractor must request 
instructions fiom the Engineer to resume works. In case the Engineer 
fils to respond or otherwise notify, the Contractot shall elect to treat 
suspension where it affects part of the works as an omission of that 
[part under vatiation clause. [Fthe suspension s related to whole of the 
works then it will be considered as an abandonment of the contract. 
‘Since the consequences follow in both cases, the time frame for both. 
rotices must be stipulated along with the clause itself of in the appendix: 
o tender by giving due referen 


4.8 Detail program 


‘Baseline program, being the fist in planning, isoften resourcedand cost 
loaded. The second is the monthly updated program/s (whether delay 
happened or not) which should be a routine to record actual progress 
and reflect the status of progress at the cut off date of submission. 
‘The third step is the revised program in case the progress seems 
hampered due to any reason, It is submitted in such a way that the 
patties cxn casily segregate the delays belonging to the Employer and 
the Contactor, shoving modifications to the latest applicable program. 
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Monthly updates are usually a jcint measurement and inspection effort 
at site level. The second and thied programs should also reflect the 
Contractor's best effort in recovery and mitigation of delay impacts. A 
sensibl prediction inchides considering best effort and mitigation prior 
to decile on the revised date for completion. 


Basic characteristics of any program are the interrelated activities 
taken in a sequence with a definite start and finish time subject to 
milestone ifany within which the parties must he able w entertain some 
Kind of flexibility  ackust the program according to their requirements 
as well as the changes that take place beyond their coatrol. Having 
admitted this universal truth behind progeamming, it is essential that 
the conteictual provisions do not bind the parties with the internal 
variables in a program such as float, sequeace of activities and their 
logic. This suggests that the program is only a monitoring device, 
4 dynamic living tool, and a forecasted way of undertaking various 
activities. Tetespective of whether the program is approved by the 
Engineer, the Conitactor shall not be relieved from his obligation of 
completion at the sight time. The premise is that the program reflects 
the Contractor's prerogative in organizing his own activities as long as 
the scheduled completion can be achieved as planned while securing 
as dymamism along with the progress and eventualiies dietating the 
site operations. A due prominence s therefore weighted overthe timely 
submission of cortect progeam using a penalty imposition, Any clause 
that does impinge upon the foregoing features is harmful at all levels, 


4.9 Completion and extension 


An express undertaking by the Contractor (that he completed the works 
and is ready to take over the completion of any outstanding works and 
snags as identified in the inspection just before the issue of completion 
certificate) i an important element. Usually the Appendix co Tender 
provides the mode of completion (ectional, partial, substantial, practical 
‘or milestone) depending on the nature, complexity, duration, location, 
estimated tender value, end userinterests, ete. Each individual segment 
can therefore be treated discretely for the parpose of time extension, 
liquidated damages, retention, insurance, defects lability ete. In doing 
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$9, it will avoid imposition of penalty and approval on time extension 
and prolongation costs, illogical. 


Basically, the objectives of time extension are wo prevent the Gime 
for completion becoming at large, relieve the Contractor from LD or 
penalty for delays beyond his conteol only, ascertain concucrent delay 
impacts on critical path, find the eligibility of the claim and ifso, the 
amount duly compensable and establish aew project completion date 
Since time extension is not just the time elongation, but it involves 
mitigatory measures, float and concurrency, best eflort 
ete, the Engineer must have adequate authorty to deal with these issues 
that might change the degree of time implications. 


nd acceleration 


At the outset, it had better to specify the circumstances where the 
arties can offhand rake for granted in a time extension, instead of 
leaving it open for debates in the post contract stage. Although the 
lise may not be exhaustive, certain selected eventualities can directly 
‘establish eligibility for time extension on their concustence, subject 
to fulfilment of other obligations such as timely notice, submission of 
detail particulars within the specified period of time atasis practicable. 
Generally these causes include delay by the Engineer o Employer in 
discharge of their obligations, delay in tcceipt of Engincer’s consents, 
due to change in law, exceptionally adverse weather, delay by local 
government authority, named perils in insurance clauses and excepted 
‘sks, suspension of works, delay in site access and possession and 
acts of inactions of other Contractors. Such a list of eventualities, 
although not exhaustive, will atleast reduce the difference of opinion 
a8 to eligibility. The limitations along with the phrase ‘other special 
Gircumstances of any kind whatsoever" are incomprehensible where 
the Contractor entertains a wide sclection of areas to claim under 
this provision while the Engineer is placed in an embarrassment in 
deciphering the right cause thar would fall within the sphere of Special 


Although the cost implications associated with 
in commonplace, it is dangerous to define the method of calculating 
the loss sustained by the Contractor since the method depends on 
the availability of facts in a contemporary form, The danger behind 
stipulating a method sn advance (say, time related preliminanes on pro 
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sata bass) is that it might over o under compensate the losing pacty: 
However, the clause must establish the bortom line which i the actual 
loss. Aay method that is capable of finding the actual loss (teliance loss 
in accounting terms) is therefore sensible 


‘The other side ofthe token s liquidated damages. "To be enforceable 
in lw, liquidated damages must represent a genuine pre-estimate of the 
losses that the Employer might suffer resulting from the Conteactots 
delay: If not the amount indicated as kquidared damages will be 
construed as a penalty by the Courts and will not be enforceable, 
ieespective of the tide assigned to it. However ifthe contract indues 
a ponaley instead, tt may be acceptable and legally enforceable in some 
jurisdictions 


Failure to grant extension of rime or impose liquidated damages/ 
penalty when due will deay the sight of the Employer to deduct 
liquidared damages/penairy and will also bring the dactrine of rime 
at lasge into play which eventually establishes an obligation for the 
Contractor to complete the works within a reasonable period of time. 
ence, a captured ‘teasonableness* depends on a gamut of technical and 
‘economic factors. Allin all, characteristic of a good conteact isto set 
out the Employers precautions and contractual remedies in advance of 
a noticeable delay by the Contractor in order to. persuade completion 
other than damages ia a punitive sense, 


4.10 Variations 


Clauses related to variations are subject to a broad interpretation. ‘The 
larity in which the clause defines what constitutes a variation is of 
importance at the outset. Generally, a vatiation could be in form, 
qualiey, quantity, line, level, aligamen, of any additional work which, 
is necessary, desisable of appropriate for the completion of works. Any 
work that does aot fall within the above definition is nota variation, For 
instance a change in form thats not aecessaty for completion would, 
be an invalid variation. In line with this principle, additional works 
“for any other purpose’ vitiate the contract and creates a claimable 
situation for the Contractor t either object or request foran increment 
in the existing rates. Ako, this definition does not recognize work of 
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a subsantally different nature and brings the doctrine of cardinal 
change into effect 


Jompleteness is the degece to which the clause covers all 
contractual aspects of a variation. ‘This basically includes the process 
‘of measurement, valuation, and payment in a gauntlet. The degice of 
fitness of the clause is an element in line with good faith and thie 
dealing and the Engineer's authority 1 vaty the works can aot be a 
license to vacy the conteact. In nutshell, variations should be under the 
‘contract and notin the contract. Fusther the Engineer’s authority to fix 
a rate in case the parties disageee can not be a unilateral judgment that 
brings economic duress into effect. A rate for varied work must contain 
a faie margin of profit. The Engineer's approach in ‘due consultation’ 
‘enables reaching fairness 


There should also be a consistency, which is the degree of 
compatibility between the variation clause and other clauses. The 
‘method of valuing a varied work is the next attribute where the degree 
of darity in the stipulated procedure matters. The bottom line is that 
the additional or omitted works shall be valued at the rates sat out in 
the contract. Ifthe contract does not contain a rate applicable, then a 
suitable rate will be ageeed or the Engineer shall fix, ina disagreement. 
rhe ground on which the existing ball cares can be revised is that if the 
‘ature of amount of any omission or addition relative to the nature and 
amount of the whole of the works shall be such that the existing rates. 
in the contract are no longer reasonable or applicable. 


Whenever, the quantity of an individual bill item exceeds 
substantially, t may render the existing tate unreasonable on technical 
‘or economic seasons. The Engineer teseeves the right to revisit the 
sate and adjust it to make it reaconable. Another scenario is that the 
net impact of variations (after additions and omissions) on the effective 
contract sum (original contract sum minus contingency, prime and 
provisional sums) has been exceeded by a certain percentage. There 
will bea poiat where the Contractor has incurred more ovetheads than 
anticipated due to the itresisuble amount of variations. ‘There is a cut 
off limit for that, which is 15% in FIDIC, ascertained at the practical 
completion where the conteact price shall be adjusted by a hump sum 
figure, a total sate revision o¢ using new sates for selected vatied work. 
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“The whole idea is wo compensate the Contractor on under absorbed. 
ovetheads due to varied works that are overwhelmingly substantial in 
scope. 


4.11 Claims 


Teaffic for claims has both ways (from the Conteactor to the Employer 
and vice versa). Timely notice and response is the minimum requirement 
to have a claim to be validly acceptable. The Contactor shall submit 
once in every moath an account giving pasticulars of claims For any 
additional payment to which the Contractor may consider himself 
ceatitled. Ifthe claim has a continuing effect on the contract, he should 
send 0 interim basis followed by a final claim once the effects cease 
otherwise the Contractor loses his right to lodge any claims. This is 
condition precedence where the party claiming ime and/or cost have 
to justify ts allegations with evidence ia suppott, basically documentary 
evidence that are contemporary in nature. ‘The party who asserts must 
prove their eligibility fordamages with contemporary seconds in support 
based on the principle of causality. 


Causality (or sometimes referred to as causation of causative 
porenc)) is the extent of hink between cause and effect. Once this link 
4s not cleat, then it is deemed thar the issues have been inextricably 
internwined resulting in a global claim. Prevention and best effort is 
fundamental in asy claim seview. The concept of actual loss recovery 
is also promoted all the time whete the conteactor is found to be 
compensable, instead of many other terms interchangeably used such 
as cost, loss and expense, additional cost, expenditure, ete. The whole 
idea is to bring the losing party back to the original position financially 
had there been no loss sustained under the conteact or otherwise. The 
term otherwise is 10 cover claims arising out of common or civil Taw 
proceedings and claims. Maximum coverage on claims issues in lack of 
A protocol, From claims submission to review and recommendation is 
coupled with the cortect application of cause and effect, concurrency, 
float availability, prevention, baseline and revised progeams and mote 
emphasis on proactive mitigatory measures, in establishing eligibility 
and quantum, in terms af time and cost. Rather than conditions, 
however, the best place to address these issues in detail is the protocol 
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‘or practice manual that ean make the parties binding with it, Condition 
precedence often take place in serving notices for Contractor's intent 
ro claim, ledgement, approval, disagreement, ete prior ro initiate the 
next step. (Appendix C and D provides a schedule of claims and notices 
respectively) 


4.12 Price escalation 


Source of price escalation is the start poiat of any escalation clause. 
Basically the open market price escalation is the subject of the cause ‘price 
Auctuation’ A separate clause is usually provided for the reimbursement 
‘of any loss sustained by the Contractor due to subsequent changes in. 
legislation such as custom duty, minimum wages of labous categories in 
construction, for instance. The primary intention of the clause must be 
highlighted, therefore. A fluctuation clause is to provide a mechanism 
for veimbussing the Contractors for changes in input prices over which 
they have no control at all. The phrase ‘no control at all” isin reference 
ro unprecedented price increases not foreseeable by the Contractor at 
the time of tender. The premise is that it may be cheaper in long run 
for the Employer to pay for what did happen rather than what the 
Conteactor thought might happen in those arcas of doubt which the 
Contenctor can not influence 


allow the tendeters to 


A method to deal with price escalation may 
‘overcome the tisk of providing an additional mark-up for unforeseen 
Price variations. ‘The benefit of the doubt would then be passed on 
to the Employer in a deflation since the contract price adjustment is 
applicable in both ways. The aim behind any mechanism should be to 
reasonably reimburse the Contractor for those eventualities he could 
‘not reasonably foresee in advance. 


[Although a formula method is fairly steaightforwaed and simple to 
administer, it is difficult introduce in some countries where there 
4s no promotional of regulatory organization to publish construction 
indices. Accurate input proportions and reliable cost indices are integral 
‘components in such a mechanism, Under citcumstance, a traditional 
approach can be stipulatedin an easy-to-understand manner, by removing 
‘complications traditionally associated in the administeation 
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4.13 Quantities 


Ladle the tes of works to be measurd estimated quantice actual 
ane corer quantities," measurement et, a couple of causes has 
Bren dedicated in any typieal contact to deal with how, when and 
Bpuchom the mentemnts and vations undetaken The premise 
bebind estimated quam st commie the ft char uses 
tre lable to changes dc to crow and oman, devin changes ot 
‘i conditions, so tat the quantities are theoretic fr the purpose 
Csablshing the contact sum and are subject cov measuremcat forthe 
purpote of payments. Thy ane att baen athe atl ad cee 
thats requied fr the works to be executed by the Contractor 
ih flflment of ts obligations under the Contact Conrecs the 
acnual and eovtect quantsis provision ito convey the mesage that 
the 

parca takan to have been eoking any quantity changes. Hoe, 
those two proviions promote phlenophy tn vakuatine contarting 
tach cue an usually a reservation is proved in the Appendix o> 
Tender forthe Lamployeeo choose mn advance whatever the method he 
desitesappropriae One lanes therefore optional over he other. 


sities uve firm and nor subject co re-measuirement so that borh 


If stared in the Appendis to "Tender that ce measutement clause 
applies, the Engineer shall ascertain and determine by re-measurement, 
‘or sometimes called ad-measureinent, the value of work done upon 
verification by the Quantity Surveyor in accordance with the Conteact. 

The Engineer or the Quantity Surveyor shall, when it requizes any part 
or parts of the works to be measured, give notice to the Contractor 
for his assistance in verifying such measurement. A reasonable degree 
of co-operation is envisaged at all times since re-measurement is 
peocoss undertakon jointly and physseally at site. Should the Conteaccor 
not assist, then the mezsurement ascertained by the Engineer shall be 
takea as the coreect measurement of the selevant work. For purpose of 
measuring such permanent works as i to be measured by records, the 
Contractor shall prepare measurement secords month by month at a 
pacticulae cut off date and the Contractor, as and when called upon to. 
{do so shall revisit and agree to any amended records with the Engineer 
confirming its acceptance. If the Contractor does not so revisit and. 
gees such eecords, they shall be again taken to be cortect. However, a 
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good contractual provision also keeps a reservation for the Contractor 
to make a reasonable objection, of course within a time frame, and 
with a fully reasoned notice of the respects in which such records are 
claimed to be incorrect. 


The nextdimensionis the method of measurement. Notwithstanding, 
any general oF local custom, works shall be measured as per the standaed 
‘method of measurement which is designated in the Appendix to Tender. 
However, the item descriptions and pricing preambles chat must be 
compatible with the standard method of measurement avoid claims 
‘on eftors and omissions and ambiguities and obscurities in connection 
‘with measurement and valuation. 


Inthe case of substructure works or where the Engineer considers 
it necessary the Contractor shall before the surface of any portion of 
the ground is inferred o¢ the works ace put in hand in conjunction with. 
the Engincer examine the site, drawings and the specifications and take 
such additional levels or other measurements as may be necessary: Both, 
‘partic: shall agree as to the surface levels with the Engineer since these 
surface levels once established, agreed and signed in writing before any. 
e shall form the basis of the measurement of perman 


interferers 


works. 


4.14 Payment 


Always, the conceens of the parties take a lead. Employees, as well as 
their lenders, are concerned about overpaying, the Contractor before 
the work is completed and fuling to hold back adequate retainage 
as secutity. On the other hand, Contractors and sub Contractors are 
concerned about prompt payment since any major gap in cash 
and cash-out may cause hardship over project financing, which may 
ultimately result in inselvency. Accordingly, the payment terms should 
bbe designed to have equilibrium on the patties’ concerns, 


At the outset, the Conteactor initiates the process by submitting 
an ‘Application for Payment’ monthly, on an approved forn 

cumulative basis Go that any previous error is adjustable) supported 
by such data substantiating the Contractor's right to payment. These 
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include measurement sheets, lien waivers, certified pajeolls, schedule 
ipdares, eate break-ups, invoices, delivery notes, and test results ete. 


Albeit, the parties areleft to set theie own deadlines for payment, the 
mechanism is heavily procedural in line with the statutory requirements 
governing payments, Payments are conditioned on the Engineer 
receiving an application for payment ofien not later than the specified 
day of the moth. While timely submission and payment have been 
contiactual, review and certification have been customary. However, 
event payment deadlines ate left blank A good payment term never 
compromise for delay in Employers financing source 


ases, the parties may be left with the residual standard in the 


Retention protets the Employer in the event of a Contractor 
breach or sub Contractor liens. However the amount of retention 
must be sufficient enough to hedge against the Conteactor’s breach, it 
muscalso nor ereate coo hardship aver the Contractors’ cash flaw. Some 
contracts have sought to limit such inequities by imposing limitations 
ton the amount of retention both on public and private projects. Some 
contracts reduce or eliminate retainage as a certain portion of the 
work is completed. For example, if fifty percent of the work has been 
completed to the Employer's satisfaction, the retainage can be eeduced 
¢ eliminated totally. Other contracts exempt certain parts of the billing 
From rerainage, such as preliminaries. Litimately, the goal should he to 
balance the interests of the Contractors and Employers. 


Many contmets provide with the option of determining the interest 
rate for lue payments. A fair method is to use an interest rate that the 
Employer is being charged on the construction loan for the pioject. 
By doing so, the Employer would be discouraged from using, the 
Contractor as a finaacing sousce. An interest ate that ie very high may 
av a glance seem favourable « the Contractor. Some statues provide 
‘default rate, which is the legal rate prevailing at the place where the 
project is located. ‘ypically, this rate in most states is the same as the 
fate for unpaid Court judgments, which can range from five to ten 
percent, 


Pay.when-paid clauses allow reasonable delay before the Contactor 
must pay the sub Contractor. On the other hand, under pay-if-paid 
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Jauses, the general Concractor’s obligation does nor arise until the 
Employer has paid the Contractor. That is, payment from the Employer 
is condition precedence. Courts will not view a clause as creating the 
latter category, unless st explicitly states that payment is a condition 
precedent. 


4.15 Force majeure 


A major function of constauction contracts is wo allocate risks. ‘The 
guiding principles are that risks should be allocated to the party who 
has direct contrel over the process that creates the risk. Secondly, where 
‘no pasty has direct conteol,ssk should be allocated to the pasty who is 
best able to protect against an unexpected loss. Finally, whore no pasty 
has conteol, ssks become the responsibility of the Employer, who is 

{ initiated the construction project and presumably is the 

sary of the results 


However, amongst the clauses related to sk allocation, the clause 
titled “force majeure’ takes a fourth dimension since Force majeure is 
based on the concept that it is fair to allow a party to escape contmactual 
‘obligations without fault when satisfaction af those obligations is made 
impossible. Neither party shall be liable in damages or have the right 
to terminate the contract for any delay or default in performing if such 
delay o* default is caused by conditions beyoad its control including, 
but not limited to acts of God, government restrictions (including the 
denial of cancellation of any export of other necessary license), wars, 
insustections and/or any other cause beyond the reasonable concro! 
of the pany whose perform: 

are therefore applicable to performance failures caused by natural 
disasters (carthquakes, hurricanes, floods), wars, riots oF other major 
upheaval, performance failures of patties outside theie control (2g, 
labour actions by employees of a common catties). By way of this 
example, force majeure clauses exclude liability where unforeseen 
and uncontrollable events prevent the performance of its contractual 
obligarions, They generally discharge a contracting party when a 
supervening, sometimes supematural, event, beyond the control of 
‘ithe party, makes performance impossible. A common thtead is that 
of the unexpected, something beyond reasonable human foresight and 


ice is affected. Force majeuse clauses 
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skill irresistible and over powering where the human prudence can 
rcither foresee aor prevent. 


“Although many leyal traditions recognize force majeure as providing 
1 contractual right to the suspension or release of one’s contesctual 
obligations, in some contracts, the doctrine of frustration is applicable 
in lieu of force majeure. Fotce majeure shares common 1oots with the 
doctrine of frusteation and these provisions may or may not overlap 
with the force majeure provisions given in standard forms of contract. 
However, hardship, inconvenience or monetary loss does aot constitute 
frustration under English law. 


4.16 Termination 


eis impesstive to identify the circumstances a termination is possible 
for would constitute. ‘Termination for convenience clauses allow the 
Employer to cancel a project after the construction conteact has been 
executed. ‘This situation usually only happens when financing fails or a 
permit necessary for the project cannot be obtained, Changes in the law 
or technology may also make a project obsolete or the planned approach 
illegal. The resultant effect is that the Employer pays the Contractor 
its actual costs up to the point of notice of termination including 
demobslization costs. The Contractor may seek further compensation 
if any overhead costs have not yet been recovered through billings for 
work performed and lost profits. 


1 is a Contractor that has 


The worst ease scenario for an Employ 
stopped performing which is Employer's Termination for Cause. When 
all else fails, the Employer's remedy is termination of the contract 
Usually, the Employer may terminate the conreact if rhe Contractor: 1) 
persistently fails oF sefuses to supply enough propedy-skilled workers 
and/or materials; 2) fails to. pay sub Contractors; 3) persistently 
discegards applicable laws, ordinances or rules; or 4) is otherwise guilty 
Cf a substantial breach of the contract. Once the Engineer certifies any 
of the above causes, che Employer may, without prejudice 1 other rights 
and remedies, terminate the Contractor often after providing seven 
days" written notice to the Contmctor and itssurety, ‘applicable. Ifthe 
cost to complete the work exceeds the unpaid balance of the contract 


Contras Dimensions in Ceniracion 


sum, which is almost always the case, the Contractor is responsible for 
the amounts over ane above the contract sum, This amount pending 
repayment is considered to be a debt. The phrase “without prejudice 
to any other rights’ assures the Employer's immunity against losses in 
connection with Contractor faults. However, a proper termination may 
have an effect on any rights to recovery under performance bonds, 
(Obligations under performance bond typically ate not tggered unless 
a clasmant first Fells all proper proceduces 

Failure to follow those clauses may impair a claimant’s sight to Furuse 
performance to complete the original contract. 


terminate the contract. 


Another dimension is when the Contractor terminates the contract. 
Walking off the site when the comiract has een frustrated, o job 
conditions may become so unbearable so that a Contractor decides to 
take such action, Some contracts contain a chuse which provides thata 
Conteactos may terminate ifthe Employes fas to make payment within 
A specified period upon no Fault of the Contractor, subject to notice. 


4.17 Dispute settlement 


A ‘choice of law’ clause is a term of a contract in which the parties 
specify that any dispute arising; under the contract shall be deteemsned 
in accordance with the law of a particular jurisdiction. In addition, 
there are ‘boilerplate’ provisions, to fit one size in all cases, though 
they are not always. Typically, these provisions tell the parties how 10 
govern their relationship and administer the contract. Although often 
thought to be of secondary importance, these provisions have significant 
commetcial and contractual implications. Common provisions include 
the governing law provision, venue, assignment and delegation 
provisions, waiver of jury trial provisions, notice requirements, and 
force majeure provisions. If the relevant factual elements affecting 
focmation, validity, and performance can be obvious and the contract 
is silent on the point, the law of the place where the contract was made 
will be applied as the law governing whatever substantive issues, 


1s the conteact thar ultimately determines the fate of the pasties. 
The parties have autonomy to make whatever bargain they want, as long, 
as they do not peejudice the statutory provisions. Thus, in principle, the 
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parties are free to nominate any law applicable to their own contract. 
There are exceptions, however. 


verage of the dispute settlement clause can be either narrow or 
broad depending on what is truly desiced by the clause. The phrase, 
‘any dispute of difference in connection with or arising out of the 
atract of the execution of the Works”, suggests a broad coverage. The 
phrases “under this contract”, 
essentially limit the scope. The terms “in respect of” and “with regard 
to” afford a fairly-wide meaning and the words “arising out of” have 
been construed 10 have the widest meaning, However, as seen in many 
standards, the reason behind the coupling of the terms difference’ with 
‘dispute’ is not clear. Difference of opinion or conflicts of interest may 
not be a dispute; instead it might develop into a dispute whenever the 
parties have divergent concems not agreeable to each other, 


.8 connection with” and “in relation to” 


Sometimes, the coverage of dispute goes to the extent where the 
disputes “arise between the Government of the Engineer and the 
Contractor”. Contractually, the Engineer is nota party to a traditional 
contract between Employer and Contractor although the Engineer 
may come from the Employer organization for the administration 
purpose. Any dispute between the Engincer and the Contractor ot 
the Engineer's representative and the Contractor is a dispute between 
Contractor and Employer by definition, 


Settlement clauses have been attacked as void on the presumption 
that the contract as a whole was induced by fraud, rescinded of 
terminated by its own terms. The essence of the ‘seperability doctrine” 
is that the settlement clause is an independent agreement, separate 
from and independent of the remainder of the conteact in which itis 
contained. With this logic in mind, Courts have held that the settlement 
clause does not ‘dic’ with the conteact containing it unless the local 
supreme lw stipulates otherwise 


The teem “finally settled” indicates that the parties intend for 
instance the arbitrator's ruling to be final so thar a Court will nor try 
the case de novo. In this context, “binding” means the parties intend 
that the award will resolve the dispute and be enforceable in Courts. It 
does not mean that the parties are free to disregard, but the substance 
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‘of the award will nore reviewed by the Courts. Generally the phrase 
“final is o constitute finality and binding is to make implementation 
obligatory unless and until the parties otherwise receives an arbiteal 
award or Court decision as 4 result of the next step in the dispure 
process, having invoked by the disgruntled party: 


Iris important to make sure thatall the steps in the dispute gaunilet 
havea leyal recogaiticn since the outcome may be null and void m front 
‘of the existing law. The time frame for stepping. into steps in the dispute 
eacess (to notify intent, dissatisfaction, agreement etc) must not be too 
‘economical. For instance a period of 90 days is a considerable waste of 
time for the Engiacer to evaluate adispute and givehis judgment. Since 
the same issues have been tried out under different clauses (laims, 
variations, time extension etc) by the Engineer, a period of 2 months. 
‘would be sufficieat even for the worst ease eventuality 


Usually, the Contractor shall proceed with the works with all due 
diligence This ‘keep working provision’ is another important attribute 
‘of a dispute clause to establish the Contractor's obligation to continue 
with work pencling settlement 


In some contracts, the phrase “may refer the dispute to mediation 
(Gf applicable) of to the Competent Court of Justice” leaves the parties 
with an option. The issue is who decides the option once the gauntlet 


is broken? It will be another dispute on the selection when one party 
‘wants to go the Court while the other prefers mediation, Also, #f 
mediation and arbitration takes place in between, it has © be elaborated, 
in detail as to how, whea, why and where, ic. is it voluntary, by a 
separate agteement or under expressed provisions in the conteace, ete? 
Hence, its imperative to create an appropriate roadmap by which the 
patties can resolve theie differences. This process mustbe able to work 
both during construction and after complerion. The most fundamental 
(but often overlooked) question is what type of dispute resolution 
process is best for the project. 


The project size, project compleaity, and number of parties 0 
the project, complexity of contractual relationships, risk distribution, 


Employer status, and length of constniction dictate the choice. After 
balancing such factors, it may be dear that the three tiered approach is 
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inefficient ot that litigating disputes in Coust may be more appropriate 
than adbiceation, Adbieraron may ensure, however, chat disputes that 
are technical in nature are heard by thase trained in such technicalities, 
otherwise the award may be Fully awkward non technical one 


Unless parties agtee contractually of unless its allowed under the 
governing arbitration rules, joinder of parties or muleiparty arbitration 
4s prechided sn many jurischecions. Yer those jurische 

allow consolidated litigation, Thus, if the aature of the project will 
likely involve disputes between more than one patty, it is important 
to consider whether parties would prefer dispute process that allows 


pas will ofien 


joinder or consolidation of elas 


4.18 Summary 


“Attributes connect all those involved in conteactual machinery using 
‘many types of documents in effect. Beyond the parties to the contract, 
these conditions also stipulate duties rights and obligations of the non 
parties to the contract since itis indispensable to define the connectivity 
of these personalities (Engineer, Engiacer’s representative, nominated 
sub Contractots, supplies: etc) in the total project delivery. Howeves 
some customized documents resulting in cne-sided language harm the 
even risk allocation amongst the parties, thus resulting in imbalanced 
apportionment of project sisks. 
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CHAPTER 5, 
RIGHTS AND OBLIGATIONS 


5.1 Introduction 


A consteuction contract can be termedl as an agreement entered into by 
‘two parties, under the terms of which one party agrees to execute the 
‘works in consideration of the payments to be made by the other party 
Consteuetion contracts casey cerms and conditions 1 govern theit 
telationship which form an intel part oF the entire contract 


For a construction comtract wo be deemed competent however, both, 
parties must be legally capable of playing, theit part in the right sense 
within a cleatly defined subject matter of the contract. Conditions of 
contract spell out the rights and obligations of the parties and prescribe 
how to act upon a given prospect. Whenever a party fails in is dues 
according to the contract, they ace said to have breached the contract. 
However, not every failure can be termed a breach, as parties can 
aahvays find an excuse for not performing a specific task assigned to 
them under the contract. 


5.2 Familiarity with site conditions 


Conteactor’s obligation stasts with a site vist during the tender period 
and once the contract has been awarded his previous findings impinge 
‘upon his merhadology in execution, A site investigation chuse provides 
that the Contractor shall investigate the site and become familiar with 
the surrounding circumstances. This quirement, which is Fundamental 
in nature, does not however neyate the ‘differing site conditions’ clause 
Instead, t merely narrows down the field of differing site conditions to 
which  ressonable investigation would not reveal. Its effective insofae 
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as it may prevent a Conteactor from contending thar actual conditions 
differed from what he anticipated if the actual conditions are the ones 
which a reasonable investigation would have disclosed. A seasonable 
investigation does not require the Contractor to be a trained geologist 
‘or ccher specialized expert, nor does it require a Contractor to conduct 
technical investigations. However, the Contractor will not be able to 
‘make claim for wharit should have discovered actingas an ‘experienced 
Contractor viewing the site. A Conteactor’s failure to investigate does 
‘not preclude a claim under the differing site conditions clause. Rather, 
a Contractor who fails to inspect or perform an inadequate inspection 
beats the tisk of any condition that could have been discovered br a 
reasonable site investigation 


5.3 Design liability 


Absolutely, the Contractor isnot responsible for design and specification 
Prepared by the Engineer. [f the contract requires the Contractor to 
undertake any design, the Contractor shall be fully responsible for 
that design even if the Enginece approves it. Tn full ot partial, the 
Engineers approval does nor blindly relieve design Hability of the 
Contractor. In fact, the Contractor takes a design responsibility when 
he uses initiative in detailing out if contract documents do not give 
sufficient details when his opinion is invited as to the best option of 
‘overcoming a particular problem or when he produces drawings for 
the Engineer's approval, any matters of design that are included may 
be asource of Conteactor’s liability. 


Ic is implied when the Contractor obtains instructions from the 
Engineer eelated to design; he brings to notice of the Engineer of any 
defects in the desiga if he becomes awate. These circumstances limit 
the Contractor's design liability within the reasonable care and skill 
with no warranty of fitness of the design for the intended purpose. 

Also, in general terms when an Employer appoints an Architect or 
Engincet to design a building ot work of a civil engineering nature, he 
is entitled to expect the Architect or Engineer to be responsible for all, 
design work. This basic principle was established in the Morrsk case”. 


‘Moredk Cleaners Led -v- Thomas Henwood Hicks (1996) 4 BLR 50. 
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As settled in the above ease, the approval of a Contractor of sub 
Contractor's drawings by the Architect or Engineer will not totally 
relieve the Conteactor of sub Contractor from liability. Employers 
who incur cosss due to errors én design will normally commence an 
action jointly against the Contractor or sub Contractor who prepared 
drawings and the Architect or Engineer who gave approval of consent 
to proceed, The Court may decide on the apportionment of blame, 


5.4 Obligation to execute works 


‘The Contractor shall execute and complete the works and remedy 
any defects in strict accordance with the Contract, with due care and 
diligence. ‘To meet this obligatioa, the Contractor shall provide all 
about, including the supervision, materials, constructional plant and 
all othe things, whether of a temporary of peemancat nature, as fat 
as the necessity for providing the same is specified in the contract ot 
reasonably inferred from the coneract. The Contractor shall comply 
with and adhere strictly to the Engincer’s instructions on any matter 
concerning, the works, 


‘The obligation on the patt of the Contractor to provide supervision, 
Iabous, materials, plant and other things necessary for due execution, 
completion and maintenance of works is pretty obvious in any typical 
contract. While completing and maintaining works with due care and 
diligence, the Contactor shall take full esponsibility for the adequacy, 
stability and safety of all site operations and methods of construction 
The foregoing term of ‘other things’ does not include everything the 
Engineer or Employer needs but is limited to what have been specified 
in the contract or what can be reasonably inferred from the contract 
‘necessary’ for completion. Basically, the Contractor is obliged not only 
to complete work on time bucalso to eacry out work diligendly showing: 
care and effort with a reasonable expedition. Also, a obligation has 
been usually placed upon the Contractor ro give an express undertaking. 
to the Employer that the works have been completed and ready for 
taking ower when the “right” time comes. 
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5.5 Work to be to the satisfaction of the 
Engineer 

This is a clause laying down a Contractor's Fundamental obligation 
under any contract. The Contmctor shall execute and maintain works ia 
strict accordance with the contract to the satisfaction of the Engineer. 


Although the term ‘satisfaction’ seems subjective, it could be measured 
{in terms of quality, workmanship and performance as specified in the 


contract while the parameters established in the conteact shall reduce 
the element of subjectivity in the Engineer’ opinion. Further, the 
Contractor shall obrain instructions only from the Engineer and the 
Engineer's representative (ubject to limitations applicable in the role 
of Engincer’s sepreseatative). Such instruction can be on any matter 
whether mentioned in the contract or not. An element of contradiction 
therefore exists Although the Contractor is bound to follow the 
contract ia cattying out works by strictly adhering to specification 
cfc without going ‘out’ of what is prescribed within the conteact, he is 
bound (o follow instructions irrespective of whether such insteuction. 
is issued under the contract of not, However, the Contractor cannot 
bbe asked to catty out works, which ate legally or physically impossible 


‘This distinction must be recorded at all times. 


‘The Engineer ought to know that he is not empowered to issue 
instructions ‘outside and beyond’ the conteact. Usually, the Conteactor 
is relieved from his obligations under circumstances that wader 
impossible of unlawful and as such the Contractor would be entitled 
to seek a technical deviation in order to fulfil his basic obligation of 
completion of work. In the meantime, the Engineer is empowered to 
issue further drawings and instructions necessary for due completion 
of work. The Contractor shall comply with such instructions. ‘This 
clause establishes an indirect authority for the Engincer to reverse, 
supersede or cancel the deawings and instructions initially issued to 
the Contractor, which he decides necessary for proper execution and 
completion of work, 
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3.6 Custody of drawings and specifications 


[Drawings and specifications shall remain under the sole custody of 
the Engineer. Geneeally, two copies shall be issued to the Contractor 
free of charge. Further copies can be made at his own expense. At 
the completion of the conteact, basically at the issue of taking over 
certificate, the Contractor shall eturn to the Engineer all deawings and 
specifications provided under the contract. Even though the contracts 
sometimes do not deal with the issue of copyright, at deems that the 
documents made by or on behalfoof the Eimployer shall aot without the 
Employers consent be copied or communicated to a thied pasty for any 
purpose unless otherwise permitted under the contract. 


‘A one copy shall be kept available for the Engineer's use and 
inspection when required. All deawings shall be kept confidential 
However, the obligation «0 keep the drawings confidential is not 
essentially stricted to those provided by the Engancer butalso extended 
‘othe drawings including skeiches, samples, schedules, calculations ete 
supplied by the Contiactor despite of any approval. 


This contractual provision is usually in line with the non-disclosure 
principle between the Employer and the Contractor thar outlines 
confidential mazerials, knowledge ot information that the pasties wish 
ro share with one another for a definite purpose, bur wish to restrict 
acess to by thitd parties. Its more or less a eonteact through which 
the parties agtee not to disclose information covered by the contesct 
and creates a confidential relationship between the parties to protect 
any type of confidential and proprietary information or trade secrets 


5.7 Obligation to follow the program 


There are several programs mandated in 4 Contsact. The Conteactor 
is requited to furnish together with the tender a preliminary program 
forming a part of memorandum of procedure. ‘This information is 
essential for comparison of various offers and particularly 10 check 
whether the tenderer has made a true appreciation of the activities 
ensuring timely completion of wore 


wy 


(Comracenal Dimensions on Caneracion 


Within 14 days foom the date of the letter of award, the Engincer 
‘expects from the Contrictor an initial program for the execution of 
the works. It is somotimes unfate by the Contractor sa considerably a 
big project to require this submission within a short spell of time such 
as Id calendar cays. However, in some canteacts this requirement has 
been narrowed down 10a level of a short program for the first three 
months or so, just 10 reflect the arrangement on mobilization, si 
preparaiory works, material procurement ete. Essentally, with a brief 
‘method statement showing as to how the Conteactor intend: to take 
a lead in the fiest few months, this initial progeam is still a detail one 
covering the activities to be undertaken in the initial stage. In case 
the Contractor fails to comply with the time frame stipulated for this 
submission, then the Contractor may have to pay the Employer the sum 
stated in the appendix 10 tender as the penalty for the period lapses 
from the date of the letter of award to the date of submission, subject 
to aceiling limit. 


A detail program follows afterwards within a «pecified period. 
Subject to considerations arising out of specifications, the Contesctor 
shall submit to the Engineer for its approval a fully detailed program 
for the execution of works, which is resourced and cost loaded, using 
the latest digital version in such a form as the Engines shall seasonably 
prescribe. It will be accompanied with a detail method statement 
showing as to how the Contactor intends to orgaaize the site activities 
and thereby achieving the scheduled completion. In case the Contractor 
fails in complying with the time frame stipulated for submission, then 
the Conteactor may face penalty ot liquidated damages, as the case 
say be 


‘An accurate and updated program assists in the ordeting and 
allocation of resources. Hence, the Contractor shall within a specified 
‘number of days of the letter of acceprance, of letter of awatd, of letter 
‘of intent, asthe ease may be, submit to the Engineer a detailed peogeam, 
showing the onler of procedure he proposes to implement on siti 

Tt enables the Engineer to make arrangements for the provision of 
drawings, appointment of nominated sub Contractors, discharging, 
his duties ere. The Engineer should comment on any aspect, which 
he find: unsatisfactory in relation to programming, which could be 
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related to logic, sequence, duration, constraints ete and inform the 
Contractor to tevisit. The Contractor is obliged to submit revised 
programs in a delay to show how he inends to catch up delays én 
‘suing timely completion, A detailed program once approved is the 
baseline to monitor physical execution, 


Monthly updated program is 10 reflect the tre physical progress 
fon site, Subject 10 comsiderations arising out of specifications, che 
Cmtractor shall organize ajoint progress measurementand inspection 
with the Enginces to verify the actual start/finish dates and completed 
percentage of each activity in the detail progam, ‘This tequitement 
is usually a digital update at a cut off date or at any other frequency 
required by the Engineer 


fat any time it appeass to the Hagineee thar the peogeess of the 
‘works does not conform to the appeoved peogsam, the Conteactoe shall 
produce within the ime presersbed by the Engineer, revised program, 
showing modifications to che approved program resulting from 
identifying any matter affecting the progeess of the wodkss, The tevised 
progeam so approved shall demonstrate the Conteactow’s best effort in 
the recovery and/or mitigation of delay smpacts.'The submnissioa to and 
approval by the Engineee of any program andor imposition of penaky 
shall not however relieve che Contractor of any of his obligations under 
the Contract. 


id 


“The SCL protocol in UIC recommends that the Contractor should 
submit 2 programme as early as possible in the manner and sequence 
in which che works are 1 be performed, and should apply equally 
to smaller projects. It fuithee secommends that the pasties reach 
fan agreement on the programme, in particular to the form of the 
programme, the intersction with the method statement, the time within 
Which the Contractor submits a draft programme for acceprance and 
the requirements for updating and saving of the accepted programme 
“The parties should alsoagreeon the software tobe used to produce the 
programme aad the record to be maintamed for delay analysis 


‘The whole idea isto keep the Contractor responsible far detailing 
‘outa program that is suffcientin detail to cnable the Engineer in order 
to assess the progiess of the works, and to implement and modify 
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the progtam where significant deviations take place. ‘The Contractor 
should seek approval of his progeam and in the absence of an express 
requirement to seek approval; he can prepare and amend his program at 
his own discection. However, ifamendments ase made withour gaining 
the approval of the Engineer, of in the light of Engineer's objection, 
then the Contractor is deemed to have probably taken up implications 
associated with it. 


In nutshell, both the site and the work programme belong to the 
Contractor. Iti the Conteactor’s prerogative to use his best approach 
to organize his own resources, method of execution, ete as long as he 
demonstrates his ability to achieve scheduled completion and milestones 
if any. A construction progeam in line with the typical S-curve would 
bea thumb rule for a provisional approval, anyway 


5.8 Contractor's superintendence 


Supervision throughout the project by employing competent and 
authorized persons approved by the Eagineer is an obligation by 
‘contract. The Engineer can withdraw such approvalar any time and the 

mnteactor shall then as soon as practicable remove the person from, 
the works and replace such personnel by another suitable substitute on 
approval. The Contractor shall aot employ any disqualified personnel 
again in any capacity. 


‘The Contractor is therefore obligated to employ capable persons 
to provide supervision, on Full or part time basis, as the case may 
bbe, ensuring effective presence on site operations, ‘This condition 
hhas a relationship with a part of memorandum of procedure of the 
tender submitted, where the Contractor is to list out the in-house staff 
including management in the required capacity within the tender who 
will be available during the progress of work. The submission of the 
lise of personnel and their deployment on the project is mandaory 
itsespective of whether such a list has been provided in the tender 


A question is whether the Contractor reserves the right to withdraw 
any approved person. It is implied however the Engineer's approval 
is requited even when to withdraw an approved person as it is tied 


M0 


Contractual Dimensions in Construction 


up with the condition that the Contractor shall deploy skilled and. 
experienced technical staff to supervise works and all necessary labour 
for proper exccution of the project. The Engincer is therefore entitled to 
object to anybody he considers misbehaved, incompetent, negligent oF 
undesirable and order the Contractor to forthwith remove such person 
in order to avoid interrupted progress on site. People who disregard. 

, this 
contractual provision offers the Engineer wide powers with a view 
to ensure quality and safety of work. The Engineer's entitlement to 
object applies to anybody of the Conteactor’s staff including managers, 
supervisors, sub Contractors and suppliers. 


site safety are consideted to be undesirable. Under citcumstanc 


5.9 Care of works 


Consteuction contracts include an obligation, whether express of 
implied, w perform works in a reasonably skilful and workmanlike 
‘manner. Genetally, the Contactor must perform in a manner consistent 
with the degwee of skill and efficiency normally displayed by those of 
ordinary skill and competence in the trade or business in question. 
Failure to perform in a workmanlike manner may not only relieve the 
Employer from payment, but may result in damages being recovered 
from the Conteactor: 


Care of works is all about work discipline from che use of right 
tool by the right man to erect and maintain proper scaffolding to 
ensure safery at all rimes, The Contractor is fully responsible for care 
cof works till completion of all of pact of works as the cise may be 
including any outstanding work, which he intends to finish during, 
maintenance period. The Contractor is to rectify a his own cost any 
damage to the works before they are taken over unless caused by one 
of the Fimployer’s risks such as war, hostilities, invasion, act of foreign 
cncmies, zebalion, revolution, insurrection, military or usurped power, 


civil war, riot, commotion or disorder 


Also, the Conteactor shall reinstate all properties that are damaged, 
during works, whether they are in public or private possession. The 
Engincer shall advise the Employer on the ciccumnstances the Employee 
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reserves the right to employ another Contractor to rectify damaged 
works whenever the Contractor fuils to do the same promptly. 


Purthes, the Contractor is obligated to keep the site in an ordeely 
manner ensuring safety by taking all eeasonable steps to protect the 
envitonment on and off site to avoid pollution and nuisance as a 
consequence of his method of operation. This is a duty of care imposed 
by common and civil law provisions. The Contractor is paid for taking. 

wy safety and security measures as a part of his abligations 
under peeliminaties such as lighting, watching, fencing ete. Tes basic 
tenet established that che Contractor is obliged to keep the site near, 
tidy, clean and free of debris. This obligatioa includes timely disposal 
‘ofall surplus materials and temporary works subject to final inspection 
and approval of the Enginece. In the meantime, the Employer owned 
‘materials, equipmeats, temporary works and any other excess stuff shall 
bbe handed over to the Employer at the practical completion. 


5.10 Accurate setting out 


While the Contractor is responsible for setting out its work and for 
errors in so doing, the Employer is obliged to give to the Contractor 
the cortect information which it needs in order to set out the works. 
The Contractor is wholly responsible for accurate setting out of 
isrespective of whether the Engineer has approved it or not, unless 
the setting out is based on incorrect data supplied by the Engineer in 
‘writing, The Contractor will be reimbursed for subsequent rectifications 
‘swing to incottect setting out on no-fault of the Contractor and will be 
expressly requised to comply with all statutes including local government 
regulations in force related ro construction setting, our. 


rorks 


5.11 Adverse physical conditions and artificial 
obstructions 


Construction conteacts set forth the rights and obligations of the pasties 
when conditions encountered during the performance of the work 
differ from those which were envisaged at the time the pasties entered 
into the contract, 


the three most common contractual provisions are 
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the ‘Giffering site conditions’ cause, which creates a right w claim: 
the ‘ste investigation’ clause which limits the right to claim, and the 
“disclaimer clause’ which attempts to prevent any claims. 


“Typically,in FIDIC, the Contractor is emitled toadditional costs and 
time extension for delays resulting from physical conditions or artificial 
obstructions, except clintatic conditions, not reasonably foreseeable by 
an experienced Contractor. JCT 80 and 81 in re-measurement forms 
effectively place much of the ground condition risks on the Employer. 
In conteast, some standard forms place the risk of unforeseen and 
unforeseeable sub sueface conditions on the Contractor regardless 
of whether the Contractor was misled by insufficient or inaccurate 
information, which is an exteeme case. 


A provision in FIDIC exists thar the Contractor shall propose 
alternative measures to overcome the obstacles and their cost 
implications together with any 
overrun. Keeping the Engineer informed of such occurrence is usually 
a condition precedence imposed on the Contractor's right to daim 
additional cost and/or extension of time, Further, che Contractor ist 
comply with any instruction issued by the Engineer to overcome the 
obstacles of to take reasonable measures. Abo, the Conteactot shall not 
coner, bury or remove such obstacle unbl so mscructed by the Engmeer 
‘except in urgency to reduce risk of injuries or damages to persons of 
property 

‘The purpose of this provision is to give the Contractor a remedy 
in case he comes across an adverse physical condition and artic 
obstruction while in progress. However, many clauses expressly 
demarcate that the weather related causes are not falling within the 
purview of this provision. Itis also inferred that special circumstances 
falling within the time estension clause or force majuere dause do not 
alo fall within the ambit of this provision. Iris therefore important to 
lay down which citcumstances fall within this clause and how adversity 
is measured in a physical condition to dissect and isolate the events 
from events eligible under the conteact for time extension and/or 
compensation. For instance, curfew declired by governmentis literally a 
‘man decided outcome so that itis artificial and i hampers the progress 
Hence, it ean be reasonable to infer by custom that this provision i 


intention to claim cost and/or time 
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‘elated to below ground construction works where the Contractor may 
come across boulders, subsidence, power lines, sewer lines ete. 


Inalleases, forescabilityis the deciding criterion for compensability, 
‘measured against the time of tendetingand experience of the Contractor, 

y has been used forovera century as a legal 
test for liability. It is a concept used to limit the liability of a patty for 
the consequences of his or her acts to consequences thar are within 
the scope of a foreseeable tisk, which of course embodies a subjective 
standard, ie, the way the Engineer decides, ‘The test of entitlement is 
foresceability,ic., that which is foreseeable by an experienced Conteactor 


does not qualify whereas that which is not, and which was not actually 
forescen, does. However, this clause involves subjectivity to a greater 
extent and the Engineer's power has been wide in all respects. Both 
the Contractor and the Engineer have a role to play upon immediate 


notice by the Contractor. It may also be incomplete if this clause fails 
to address the repercussions in time and cost and who bears it and links 
to other provisions to deal with subject matter, 


5.12 Opportunities for other Contractors 


‘The Contractor i bound 10 provide facilities and services for the 
other Contractors who have been appointed by the Employer and to 
the Employer's personnel and the personnel of any legally constirured 
public authorities. This obligation is either specified in the contract 
of instructed by the Engineer. ‘The Contractor shall be entitled to 
reimburse the cost of such ficility or service and to an extension of ime 
if such facility or seevice caused a delay in the execution of work. 


By affording all reasonable opportunities, the Conteactor shall co. 

Contractors while permitting 
the use of his temporary access roads, scaffolding, plants and any other 
service of whatsoever narute, as the circumstances genuinely allow for 
uninterrupted progress én all contracts. Unless otherwise specifically 
stated in the contract, the Contractor nwes a moral obligation to extend 
a reasonable degree of cooperation for the other Contractors remaining, 


ordinate his own activities with other 
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5.13 Obligations as to materials, labour and plant 


All materials should be of respective kinds as specified in the contract, 
Specifications lay down the minimum standasd in terms of che type 
and quality of materials ro be used, the level of workmanship and 
performance to be achieved, 


All materials and workmanship will be tested by the Engineer 
irrespective of the place itis manufactured o fabricated, either on site 
oroff site: In testing asa basic obligation, the Contractor shall provide 
facilities to test materials and machinery and shall supply samples 
before use in works for testing as may be selected and required by the 
ugincet. If any text is ordeted by the Engineer which is not intended 
by or provided for or so particulatized, the cost of such test shall be 
borne by the Contractor if the test results show that the materials or 
workmanship is not in accotcance with the conteact as specified. 


If the Engineer ondets that the test should be cartied out by 
aan independent entity at a venue other than the site or the place 
‘of manufacture, in the case of test under load or to ascertain the 
correctness of the design in order for the Contractor to be liable for 
the cost of the test, the test must not only be intended ot provided for 
in the contract but must also be parucularized in the conteaet. Ifthe 
Contractor fails to pasticulatize this test then the question of which 
party should bear the cost depends on the outcome of the test. There 
will usually be a number of implied terms that the works be fit for the 
purpose for which are intended, chat the goods be of merchantable 
quality, that the materials, ualess otherwise specified, be new, and that 
the workmanchip be performed to a standatd of reasonable cave and 
sl. 


‘Tests on completion are « Contractor's general obligation. The 
Contractor shall give to the Engineer a notice for his readiness to carry 
‘out each of the estsas required by the contract. In considering the results 
of the tests on completion, the Engineer shall make allowances for the 
effect of any use of the works by che Employer om the pesformance or 
other characteristics of the works. As soon as the works, or a section, 
have passed any tests on completion, the Contractor shall submit a 
certified report of the results of these tests to the Engineer. 
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Basically, the Contractor shall make his own arrangement for 
‘engagement of labour including transpost, housing, feeding and 
payment, provide adequate supply of water, not import, sell, barter o 
dispose alcobolic liquor or drugs, not give, barter or othenwive dispose 
arms and ammun tion, consider all nationally recognized festivals, days 
for rest andl religious and ozher customs, comply medical regulations 
in an outbceak of illness of an epidemic nature ad take all reasonable 
precautions to prevent unlawful riotous or disorderly conduct. ‘The 
Contractor is responsible for che observance by his sub Contractions 
of the above provision, Also, the 

Engineer's representative at monthly intervals a rerum in detail in a 
form showing supervisory staf and labour employed and construction 
plants deployed. 


Tontractor shall deliver to the 


Some conditions require thar all machinery and equipment, which 
is installed and incorporated as part of the permanent works to be 
‘manufactured by those companies having local agents. The purpose of 
this clauseis in two fold, itis easy in tepaits and regular maintenance thus, 
time and cost saving to the Conteactor and i encourages Contractors 
to purchase machinery and equipment locally 


Plant siall mean coasteuctional plant, temporary worksand materials 
Deought for temporary works. Vehicles engaged in transporting abou, 
plant or materials to oF from site are not considered as ‘Plant’ for the 
[purpose of this provision. All plant, goods and materials owned of 
hired by the Contractor when on the ste are deemed tobe the property 
of the Employer and ase to be for the exclusive use of the works 
However, the Contractor shall not bring to the site any hired plane 
unless there s an agreement for the hive which contains provision that 
the Employer committing to make direct payments to the Employer oa 
the similar terms in all respects had with the Contiactos. This clause 
's applicable in the event of a forfeiture (except the Employer shall 
bbe entitled to petmi the use of other Contractor's plants) in order to 
secure continuity of work upoa the request af the Fimployer in weiting 
within a specified period after forfeiture. 


“The sums paid andl che expenses incurred in entering. into an 
agreement for hire of plant in onder to enable continuity of work 
are deemed to be patt of the cost of completing works which will be 
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considered in the valuation at date of forfeiture. The Employer shall 
make direct payments to plants that are hired and hire purchased and 


deduct oF recover the same from the Contractor in order to avoid 


Removal of plants is also a concern in some conteacts where the 
Engineer has been authorised to prevent the Coneractar in removing 
any plant without written consent of the Engineer Such consent shall 
not be unreasonably withheld where the same is no longer immediately 
requited for completion of work. However, the Contractor is obliged 
to remove all plants used in site at the completion of work as a past of 
site clearance. In case the Contractor fas to remove any plant, goods 
‘or materials after completion of work within a reasonable time, two 
options are generally made available to the Employer; either sell any 
plane belonging to the Contractor orretum to the Employer of the plant 
at the costof the Contractor. If the proceeds of sale are insufficient to 
‘ect the cost on sale, the excess shall be considered a debt due from 
the Contractor to the Employer. 


Another important consideration is the section of routes for site 
‘operations. ‘The Contractor shall use every possible means 10 prevent 
highways and bridges during transport of materials, plants ete and 
shall select and use routes to minimize traffic. Special protection ot 
steengthening will be cattied out on the approval of the Engineer in 
router whete necessary before teansit special loads, which is aimed to 


avoid damage to roads and its Sructares and to minimize traffic on the 


mad due to construction vehicular movement. 


Adjoining propesties is also a concem taken up in many standaed, 
forms. ‘The Contractor shall bear all consequences if his operations 
are cattied out in such a manner that interfere the ‘neighboushood” 
unnecessarily causing inconvenience of the publie, access 10 use and 
‘occupation of public or private road, footpaths or properties whether 
in possession of the Employer of any other person. 
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5.14 Inspection of operations 


The Contractor shall afford every facility and assistance in obtaining 
the right 10 access for workshops, fabricating yards, stores exc and 
the cost to the Engineer or Employer acting on this provision is not 
cost to be bore by the Contractor, unless otherwise stated in the 


For the purpose of inspection and measunng of work to be covered: 
up such as foundations, pipelines ete, the Contractor shall give notice 
to the Engineer that rhe works are ready for inspection, The Contenctor 
shall not put such work out of view before inspection and approval. If 
re-opening of aay covered patt of work as required by the Engineer, 
then the Contractor shall do so and reinstate the uncovered work. The 
cost of uncovering and reinstatement will be borne by the Employer if 
it is found that the work has been cattied out in accordance with the 


5.15 Obligation of timely compliance 


A prudent Contractor will promptly intimate to the Enginece of any 
changed circumstances in support of grounds for subsequent actions 
‘without delay. This includes obtaining explicit authorization from the 
Engineer pot to perform variation unless che vatiation is simply an. 
increase of decrease of the bill quantities, the net result of which is aot 
substantial. The Conteactor should also get instructions confirmed in 
‘writing as soon as practicable and assist the Engineer ia ascertaining, 
the cost likely to be involved in a proposed variation. If the work is 
to be cattied out on urgency at least alog book entey is made when it 
was made impracticable w deliver price starements 10 the Enginees as 
sequired by the conteact for the day works carried out. 


Conditions of contract generally mandate the Contractor to convey 
his intent to claim extra payment of a varied fate, perhaps within a 
number of days as specified, before work is commenced, or at east as 
soon as practicable after date of instruction, which can be aptly called 
the ‘earliest practicable opportunity’ ‘The Conteactor shall furnish 
the Engineer all receipts and vouchers to prove the amounts paid and 
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submit quotations for approval before otdering materials. He shall 
daliver each day an exict list in duplicate names, occupation and time 
‘of all workmen and a statement of material and plant eamployed in day 
\wosk togethce with a priced statement of labour, plant and matetial used 
atthe end of exch month which has been fully and punctually rendered 
Uf the variation causes delay, he shall request a time extensicn and 
document the ‘monthly account, Therefore, 
timely compli 


min thenext immedi 


5.16 Obligation on shop drawings 


Shop drawings are the manufsctuters’ ot the Contractor's drawn 
version of information to explain the fabrication or installation of the 
jaca to the site erew: Shop diawings ate often more detailed thaa the 
{information showa in the contract documents to give the Engiaccr the 
‘opportunity to geview the fabeicator’s version of the product, pein 0 
fabrication, Shop dravings cary notes of changes or akeratins to the 
drawings and specifiearions neesded to fabricate the produet, indication 
‘of dimensions needing versfication From the jobsite andl plicement or 
erecting information such a8 interface, tolerance levels etc 


UUsaally these i 4 pay ite for shop drawings. The Contractor in 
preparing shop drawings has no way of even partially ignoting the 
design intent set out i the contract unless he brings notice to the 
Engineer of any impracticability. The issue is whether the Conteactor 
did something extra in sectifying desiga ersors or omissions of 
anything apast from the above seope where the Conteactot is entitled 
toa reasonable remuneration for his additional inputs 


5.17 Obligation to proceed with work 


Standard forms of contract often contain ‘keep working? provisions 
to ensure continuity of work obligating the Contractor w proceed 


diligently with due performance, even with the sues pending 
tesolution. However, this is not 10 be an ‘undated cheque’ for the 
[Employer to induce continuity on work, particularly when there is 
delay in the ‘Employer's iaputs’ badly needing for on going works. 
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Indeed, the Contractor can not simply remain redundant till for 
instance the prices have been negotiated and agreed in a new varied 
‘work without commencing at the right time as pet the instructions. 
Neither the Conttactor ean delay the start of work in connection with 
‘vatiation tll they get the tates agteed in wetting. Even the Engineer can, 
sive verbal instructions and the Contiactor should not await tll he gets 
it formally im writing in order o stare work, rather he should comfirm 
the recognition of such insteuction in wring to the Engines, and 
‘immediately proceed to carey aut such instructions. H’such confiemation, 
is not contradicted by the Egincer, such instruction is deemed to be 
1 formal instruction of the Lingineer, albeit a deadline is act specified, 
Hence, the conditions are clear enough establishing the validity of the 
Engineec’s order to commence work 


Contesctoes however feel hesitant to stare work without getting 
‘Priot approval on the cost because of the fear of not getting the full 
‘entitlement in a proteacted payment process. ‘The date ever first the 
Conteactor ceceived verbally any instruction may be taken as the 
effective date of instruction, unless any other date considered for 
Planaing purposes. 


5.18 Contractor to apply best effort 


Since a failure to perform may cause ita be in breach of the contact, 
‘one possible solution s to requite omly thatthe pacty expends acertain 
amount ofeefort to attain the objective. As long.as the eequised amount 
of effortis made, the pesforming party will notbe in breach of contract, 
even if the objective is never actually achieved. What should that 
standard of effort he expected in the contract? A common belie? is 
that ‘best effort” is the highest standard of effort that caa be required 
of a party in undertaking an obligation, However, FIDIC makes the 
best effortobligatory on the part of the Coatractos sa mitigating delays 
and in maintaining a reasonable rate of progsess. Accomdingly, the 
Cont 


or shall continue to use his best endeavours to complete works 
unless and until the conteact i terminated under circumstances, which 
financially oF otherwise materially affect the execution of works. Best 
‘eadetvours means that all reasonable steps to achieve the objective of 
‘umely completion taken genuinely upon the circumstances involved, 
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‘This may basically include techaical measures such as re sequencing of 
work, de-erecting, romobilising, accelerating etc as long as the effecrs 
Of those measures are kept to a minimum. As it does not however 
contemplate the expenditure of a substantial amount of money, che 
term “best effort must be consitued objectively 


5.19 Improper works and urgent repairs 


When chserved, the Engineer shall order in weiting to. move 
unsuitable materials from the site. ‘The Contractor shall substicure 
bie materials failing in which the Employer is entitled to employ 
and pay another Contractor to carry out such an instruction. This is 
tied up with the requirement ro observe the required standard of work 
sripalated in the contract so that the Comtsactor should immediately 
correct such situations without waiting the Engineer's order to do 
so since the use of improper materials apparently results in inferior 
quality of work, The tendency to incorporate a contractual provision 
enabling acceptance on inferior quality work as a variation is not 
only promoting bid practice but also giving a licence to vitiste the 
Fundamental obligation of quality compliance. Therefore, this clause 
particularly authorizes the Engineer to take appropriate actions at 
ctittcal events during construction. However, many conteacts are silent 
fon the remedy available to the Contractor if the removed material is 
subsequently found to be in accoudance with the conteact. 


Akko, if the Engineor considers that uegent works is necessary for 
the safety of life, works of adjoining properties, the Contractor shall 
instirure immediate action, A reasonable degree of cooperation is highly 
expected in urgency. Tn ease the Contractor is unable or unwilling 16 
catty out such work, the Employer may use any other Conteictor andl 
dedhict his costs from the Contractor if the Contractor was responsible 
racy, It further reiterates that the Engineer shall 
promptly notify such a necessity to the Contractor 


for the cause of uy 


The Conteactor shall confine his operations to the site, and to any 
additional accas which may be obtained by the Contractor and agrecd 
by the Eagineer as working arcas. During the exccution of the works, 
the Contractor shall keep the site free from all obstructions, and shall 
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store oF dispose of any Concractor’s equipment or susplus materials 
"The Contractor shall clear away and remove From the site any wreckage, 
rubbish and temporary works which are no longer required 


“The Contractor shall leave the site and the works in a clean and 
safe condition. However, the Contractor may retain on site, during 
the defects notification period, such goods as are required for the 
Conteactor to fulfil obligations under the contract. 


5.20 Defects liability 


Defects are those imperfections, sheinkages, undulations, or even. 
bad staining on a textured surface. They could be duc to poor 
‘performance combined with the use of inferior quality materials and 
Poor workmanship due to use of uashilled labour. Further these defects 
include deferential settlement in sub structuse, structural cracks in 
‘concrete elements etc that threaten the steuctueal integnity and stability 
‘of buildings. Basically, chey ean be deficiencies in the desiga itself, or 
the materials used, of in workmanship. 


As such, the Contractor’ obligation from the beginnings to carry 
‘out and complete the works in a proper and workmanlike maaner as 
shown on the contract documents, save to the extent these are varied, 
If defects occur ducing this time, the Contractor must remedy those 
for which he is liable at no extta cost. In addition, the Contractor 
will be responsible if the need to remedy these defects causes delay 
to the project. In undertaking this obligation, the Contmetor has 10 
choose materials that are ft for purpose. Workmanship must be to 
the standards prescribed in the contract and to the satisfuction of the 
Engineer. Since practical completion is considered to be the point 
lf time the works are reasonably ready for theie intended use, (even 
though there may be an outstanding snags) all works must be free from 
[patent defects. Accordingly, the Contractor's responsibility for defects 
hhas been in existence all along with the works in progress, although 
there isa period decheated for maintenance 


‘The Conteactor has the obligation, and indeed the tight, to xemedy 
defects appearing within the period of maintenance, at no cost to 
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contract. However, the practice is to the benefit of both parties since 
the Contractor would otherwise be lable for the greater cose of another 
Contractor remedying the defects. Akio a provision for the making: 
‘good defects within this period does not deprive the Employer of his 
damages for defects appearing outside that period not will it serve to 
extend the Gmeallowed to the Contractor to finish the works correctly 
When all defects, shrinkages and other faults have been made good, 
the Engincer shall issue a certificate to that effect 


With the issue of completion certificate or the pactial or milestone 
completion, as the ease may be, the 
defects liability on a guarantee bond, Defects lability period, sometimes 
called maintenance petiod, is different from the period allocated for 
maintenance of specific plants such as sewerage treatment. A period 
of contesctual maintenance is therefore dedicated for rectification of 
defects identified in the works executed and for minor outstanding 
works that has been categorically assigned for their completion during 
the maintenance period. 


nimactor starts undertaking the 


"The Contractors obligation to rectify defects daring the maintenance 
period does not permit him to postpone the defects rectifications 
Lup until the end of the said period, Tnstead, the Contractor should 
notify the Engineer his atrangements so that the Enginece after due 
consultation with the E:mployer shall provide a reasonable degree of 
cooperation for the Contractor 10 attend wo defects with minimal 
disturbance. Equally, the Contiactor has an obligation to undertake 
nis defecrs rectifications withour causing disturbance to the Employer's 
‘occupation of operation. 


‘The Contractor shall, if required by the Engineer, further search, 
for the cause of any defect, under the direction of the Eagiaces. Unless 
the defect isto be remedied at the cost af the Contractor due to cause 
of the defect as confirmed, the cost of the search with a reasonable 
profit as agreed ot determined by the Engineer shall be included in 
the Contract Price 


IF the defect or damage cannot be remedied expeditiously on the 
site and the Employer gives consent, the Contractor may remove from 
the site foe the pusposes of tepair such items of plant as ate defective. 
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This consent may require the Contractor to inetease the amount of the 
performance security by the full replacement cost of these items, oF 
provide other appropriate secu 


5.21 Fossils, ete 


The Contractor shall immediately notify the Engineer's representative 
‘of any discovery of material suspected to fall under the provision of 
this clause such as fossils, coins, articles etc having antique, geological 
‘or archaeological value and interest which is deemed to be the absolute 
property of the Employer. 


‘The Contractor shall take all precautions to preserve such finding: 
and adhete to the instructions for subsequent actions such as disposal 
fete atthe cost of the Employer. Itis implied that any substance having, 


a significant commercial value found in excavation is a subject matter 
falling within this category. 


5.22 Patent rights and royalties 


The Contractor is responsible for violation of patent rights, trademark, 
design, name or other protected rights in respect of any plant, matetial 
used for and in connection with the works. The Contractor may 
however intimate the Employer and Engineer of such violation due to 
use and compliance with the design ot specification and lodge his claim 
to absolve aay of his obligations that might arise 


5.23 Employer's obligation to give site possession 


"The Employer shall give the Contractor right of accessto, and possession 
ofall parts of the site within the tame stated ia the Appendsx to Tender. 
"The right and possession may not be exclusive 0 the Contractor. Tf 
atzact, the Employer is eequised to give possession of any 
foundation, structure, plant or means of access, the Employer shall 
do so in the time and manner stated in the specifications. However, 
the Employer may withhold any such sight of possession until the 
performance security has heen received. 


under the 
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ployer has a duty to give to the Contractor possession of 
so much of the site as may be required 0 

commence and proceed with the execution of the works in accordance 
with the programme referred to as the baseline, and give to the 
Contractor possession of such farther portions of the site as may be 
requited to enable the Contractor to proceed with the execution of 
the works with due dispatch, Site means the land and other places on 
and under, in and through which the permanent works or temporary 
works designed by the Enginece are to be exceuted, and any other land 
and places provided by the Employer for working space of any other 
purposes as may be specifically designated in the contract as forming 
past of the site. 


table the Contractor 1 


Abo, the Employer has a responsbility (0 provide act 
site, for instance in a toad widening project enabling the 
to timely perform its obligations under the contract and, on a project 
involving multiple prime Coneractors, the Employerhas an implied duty 
to coordinate the Contractors’ work to avoid substantial interference 
between Contractors causing unreasonable delays, 


5.24 Obligation to make timely payments 


Non parment is a breach of contract “The Contractor has the right 
to suspend work if payment has not been met by the due date and no 
withholding notice has been issued. A 7 days notice of intention to 
suspend is usually given in many conteacts. However, sometimes, if 
the money claimed is indeed due, con 
suspend works until final payment is made providing that 7 days notice 
in writing is given, stating the ground upon which itis proposed that 
suspension be made. If suspension is exercised in the proper manner, 
the period dusing which parties have suspended is disregarded when 
calculating the time limits of the contract. However, suspension would 
be the last resort of a prudent 

of a non payment. Obviously, the consequences associated with the 
‘non-payment differ from those of the delay in payment. 


acts allow the Contractor to 


ontracior before abandonmentin case 
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5.25 Adequacy of plans and specifications 


There is an implied warranty as 10 adequacy and sufficiency of plans 
and specifications provided by the Employer. Whete the plans and 
specifications do not adequately depict the actual conditions on site, 
Courts may employ the breach of the implied warranty to allow the 
Contractor to recover additional expenses that would have reasonably 
sustained in overcoming, a site condition. To recover on a breach of 
\watranry, the Contractor must he able fo show reliance ea the Employes 
\watranty. As per the doctrine of superior knowledge, the Employer must 
disclose ‘vital’ information in its possession not othetwise available 
to the Contractor at the time of bidding, The Employer's flare to 
isclowe superior knowledge constitutes a breach of contract, once the 
vitality, superiority and its failure has been established, 


In line with this peinciple, the Employer has an obligation under 
many standard forms to make available to the Contractor with the 
tender documents such data on hydrological and sub -suetace conditions 
obrained and nore it is such data in their fullest extent with no 


Although there is no duty to disclose material facts before a 
vhrcimue fide? (of the wemost good Faith) axe 
juch contracts can be avoided unless there 


contract is made, cont 
aan exception to this rule. 
is adisclosute of material facts by the representor. ‘The reason for this 
is that in certain types of contract, one party has exclusive knowledge 
and therefore is bound to tell the other party everything that may 
affect the latter's judgment. Another reason for having to disclose 
material facts in contracts abrrimae fidis that in cextain situations there 
is a special rdationship of confidence which imposes upon the patty 
possessing the relevant knowledge, a duty of disclosute. All contracts 
ff insurance, contracts for the allotment of shares in companies and 
in some instances, contracts of suteryship and partnership ate brrinae 
fide 
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5.26 Duty to share all material information 


The Employer has an implied duty to share all known material 
information that would be useful for the Contractor to properly bid 
and execute its work. Thus, in Viakntini » City of Adria®, although the 
plans and specifications contained a disclaimer that the soil borings 
provided by the City Council were only ‘evidence’ and that the bidder 
“himself must assume entire responsibility for any conclusions he may 
deavs;” the Michigan Supreme Coust held that the City Council was 
liable for the Contractor's adcitional costs 


Thus, one who undertakes to erect a steucture assumes ordinarily 
the Fisk of subsidence of the soil. In absence of differing site conditions 
or changed conditions clause, Contractors may increase the amount 
of theit bid proposals (to cover the contingency of encountering 
unexpected difficulties), make their own subsurface investigation, 
bea the risk of unknown coaditions without price contingencies, of 
choose not to bid at all. Some Courts take into account the Contracts 
dilemma in undertaking “tremendouslly] expensive core boring tests 
not knowing whether of not he [will] get the contract” Courts have 
recognized some exceptions m this general rule, however. 


For instance, a sub Conteactorat the bid time had asked the general 
Contractor’ project manager if there was a soil report. The project 
‘manager indicated thete was no soil report, but advised that his opinion 
is that the soil i “excellent” and only on-site material would be needed 
for the project. When works started, the characteristics of the native 
soil made itimpossible to meet the compaction specifcaticns that made 
the sub Contractor import material from a borrow pit off site. The subs 
Contractor then learned that the general Contractor possessed a soil 
report identifying the precise conditions that had been encountered 
by the sub Contractor. The sub Contractor completed the works and 
sued for delay and intentional misrepresentation of the site conditions 
(the subcontract did not contain a differing site condition clause). ‘The 
(Courtheld chat since the project manager had made an affirmative und 
unequivocal representation on which the sub Conteactor relied and 
had wilfully withheld material information of which it had superior 


BO Vabotinv Gly of Adan, 247 Mich $30 1950). 10. 
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knowledge, the sub Conteactor was entitled to recover the increased 
costs incurred as a result of these misrepresentations, 


Accordingly, the implied warranty of sufficiency of plans and 
specifications is inherently a part of the bargain that exists within the 
conteact. The leading case for the implied warranty of the plans and 
specifications is United Staters. Sarin where was established that the 
Contractor's recovery under the implied warranty of the specifications 
is dependent upon proof that the defective specifications caused the 
performance difficulties and that the Contractor reasonably relied 
upon the specifications. These factors are determined by analyzing the 
information available to the Contractor and the Contractor's ‘know 
how" ar the tender, presuming the Conrrctor is experienced in the 
subject works, 


(Chhims based upon breach of the implied warranty of specifications 
will not be successful if the Contractor had actual or constructive 
knowledge of the defects prior to the coatractaward. & Conteactor will 
also not recover under the theory of implied warranty of specifications, 
sf it does not adhere to the specifications, #ft uses the specifications 
after having leaned of theit deficiencies, or if its increased costs are 
not caused by the defective specifications. As per the spearin doctrine, 
2 Contractor will not be liable to the owner for loss or damage which 
results sdely from insufficiencies or defects in such information, plans, 
and specifications. 


In the spearin case, the Coniractor contracted to build a dry dock in 
a. Navy yard where the Conteactor had to selocate a postion of a sewer 
which cmssed the specified site. The owner, which happened ro be 
the United States Government, provided the plans and specifications. 
Nearly one year after the relocation of the sewer, dam in a connecting, 
sewer caused the relocated sewer to flood and burst, thereby flooding. 
the area excavated for the dey dock. This dam was not shown on 
the owner's plans and specifications. The Court held that the owner 
created an implied warranty that, if the Contractor complied with the 
plans and specifications, the relocated sewer would be adequate. The 
Court further held that the general clauses requiting the Contractor to 


need 


wie v Speatin, MB US. 112 4918) 
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examine the site and the plans and to maintain responsiblity for the 
work until completion did nor overcome the implied warranty: 


In addition to the implied wasranty of accurate plans and 
specifications, there was another impled waeranty thar they must be 
suitable for their intended use. An owner breaches the first warranty 
when the actual condition of the siteis nor as the owner has stated @ g 
if there isa dam ia asewer which is not on the plans and specifications), 
An owner breaches the second warranty when a Conteactor accurately 
follows the plans and specifications to completion, yet, even 50, fails 
to produce a finished project suitable for its intended purpose ot 
satisfactory to the owner. 


5.27 Summary 


‘The main function of the conditions of contract is to spell out the 
sights and obligations of the pasties to the contract on principles of 
tisk allocation. Basically, the risk falls on the encity which is in the best 
position to deal with i. Risks thar sre beyond conciol of either party 
shall be usually a subject of insurance. Apatt from rghts and obligations, 
these are duties expressed by the contract and implied by custom, It 
should therefore be noted that in addition to specific contract clauses, 
there is an overriding legal duty on the part of both the Canteactot 
and Employer to honour, and noc to breach their respective contract 
obligations. Such obligations include not only those expressed in the 
wweitten terms and conditions of the contract, but also those obligations 
necessarily implica as a matter of law and/or custom. For instance, t's 
an implied term of the conteictthat the Employer (and the Engineer oa 
its behalf) is under obligation tn act at all 

oo prevent the Contractor from completing the works in accordance 
with the terms of the contact. Should the Employee breach its contract 
obligations, the Contractor is entitled to compensation in damages 
Such damages may sepresent a parallel ar alternative eight to payments 
due to be paid under the terms of the contract of an additional and 
separate right to be paid compensation for loss and damage incurred 
as a result of such breaches of the contract. 


nes such as nat tolhinder 


CHAPTER 6 
ENGINEER AND ENGINEER 
REPRESENTATIVES 


6.1 Introduction 


‘The ‘contmetva? Engineer could be anyonedesignatal as the Engineer 
under the contract. As percliuse 1 in many standard forms, the Engine: 
sand his representatives (assistants and inspectors named under FDI 
versions ro represene the Engineet) are two different personalities, The 

Engineer's representative is appointed by the Exmployer t pesform 
the duties delegated under the contract betweea the Employer and the 
Contractor. It is the Engineer who shall aotify such an assignment of 
duties and delegation of authority to the Contractor in waiting mdicating, 
the extentof authorizy to act as the Engineers eepresentative. The duties 
of the Engineer's representative ate basically to watch and supervise 
works, and cest and exam 
cimployed in connection with the works. However, the Engineer's 
teptesentative has no authority to sclieve the Conteactor of any duties 
of obligations except as expressly provided in the contract, order any 
work involving delay or extca payment, and make any variation. 


naerials to be used and workmanship. 


6.2 Nature of consultancy 


A common source of Engineer’ representatives is the consuleancy 
contracts which are basically b-lateral. The Emplorer and the consulant 
center into an agreement for the delivery of a consuleancy service in the 
discipline under concen, These consultants are often placed under 
the umbrella of Engineer's representative. Similar to consteuction 
contracts, the procurement of consultancy services has been largely 
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governed by standard conditions for the subject engagement; be it 
soil investigation, quaatity surveying, design development, supervision 
‘of any other expertise. The consultant once appointed + required 
to undertake the said services with duc diligence. Usually a table of 
services at each stage of the project development Guch as defined in 
RIBA plan of work) forms an imegral part of the contract and the 
services at each level will be assessed againse a lump stum or unit ra 

as agreed. 


‘The total delivery of services has been set out in acconlance with 
the number of professionals under each category of disciplines and 
the period of time of their deployment, when it comes to pest contract 
level. For pre contract, the total delivery depends on the type of service. 
For instance, 2 conceptual design may involve several design options, 
‘each having different cost and time profiles, for the Employer's che 
sometimes in a design competition. A lump sum quoted for the entire 
service may include the architectusal, quantity surveying and planning, 
inputs in addition to managetial resources. 


Accoudingly, the price for consultancy services at the pre contract 
stage differs within a considerable tolerance compared to construction 
bids. This is particuladly because of the price of a professional varies 
‘with many factors including qualifications, industeial exposure, otal 
‘experience in number of years, and unfortunately the nationality or the 
passport. The latter is a geoss discrimination. 


6.3 ‘The position of the Engineer 


The Engincer’s position has been varying with the standard form of 
contract as well as the terms of engagement with the Employer. The 
Engineer is sometimes the Employer’ representative or his agent and 

eases the clerk of work. A classic example 10 decide one’s 


position under the contract is when a varied work occurs, where every 
‘one has a ole to play. 


The Engineer shall convey notice to the Contractor of his inteation 
to vaty a tate and fix suitable rates for varied work when ever a bill rate 
is no longer applicable. The Engineer's duty is to check the basis of 
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the Contractor's submission and its evaluation (whether on existing bill 
tates, rates on pro-rata basis, star rates, day work entes etc), though itis 
apparently the quantity surveyors remit. Further, the contract provides 
that in absence of contemporary records to support evaluation, the 
Engineer shall make his own assessment based on information available 
to hie, as ceasoaable and proper, having regaed to the ciscumstances. 
He shall also notify the Conteactor of new rates attived or agreed with 
a copy to the Employer while ascertaining the effective contract sum 
{or the net effect of all variations. ‘This is important in amending the 
amount exceeded by a certin percentage of the contract sum after dae 
consultation with the Contractor in order to compensate the unabsorbed 
overheads. Also, the Engineer shall confiem verbal oxler before or afer 
carrying out vatiation and contiadict the Contiactot confiemed verbal 
order if necessary before it becomes avariation order. He shall ako keep 
alert on anticipated variations and their likely financial and schedule 
repercussions while assessing cost and time implications including loss 
Of profit for omitted works. Apparently the quantity surveyor’s sphere 
of activity has been hided in the role of Engines, by conteact. 


In the event the Eagincer being required in terms of hisappointment 
by the Employer to obtain specific approval of the Employer for the 
execution of any part of his functions, such requirement shall be set 
out ée the particular conditions. Any weieten instruction of approval 
given by the Engineer's represes 

terms of such delegation shall bind the Contractor and the Employer 
as though it had been given by the Engineer. However, any failure of 
the Engincer’s representative to disapprove the work of material does 
not harm the Engineer's power to subsequently order pulling down, 
removal or breaking up such work or material of inferior quality. 


ative wo the Contracter within the 


‘The form of appointment of the Engineer by che Employer is 
4 separate contract, the details of which are generally not disclosed 
to the Contractor. The Employer does, however, require defining 
any particular clauses to which specific approval of the Employer is 
tequited before the Engineer can act upon. ‘The Employer does ot 
‘guarantee the employment of that Engineer for the duration of the 
works, and should he so wish, may appointanother Eagineer and notify 
the Contractor in writing, 
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“The Engineer's right to exercise some powers delegated to him 
by the Employer can be contestable, ‘The Employer shall appoint 
the Engineer to cary out the duties assigned in the Contract. The 
Engincer’s staf shall include suitably qualified Engineers and other 
[professionals who are competent to carry out these duties, Hewever, 
the Es 

the 


ngineer has no authority to amend the Conteaet. OF course, 
ngineer may exercise the authority attsiburable wo the Engineer 
as specified in of necessarily to be implied feom the Contract. If the 
Engincer is required to obtain the approval of the Employer before 
cexercising.a specified authority, the requirements shall be usually set out 
in the Particular Conditions, so that the limits of power and authority 


has been known tothe Contractoras well. This is particulaely important 
to the Conuractor since the Engineers the only source of insteuetions 
to the Contractor. The Contractor shall only take instructions from the 
Engincer, of fiom an assistant to whom the appropeiate authority has 
‘been delegated under the contracs, 


If the Employer intends to replace the Engineer, the Employer 
shall, not less than 42 days before the intended date of replacement, give 
notice to the Contmactot of the name, address and relevant experience of 
the intended replacement. The Employer shall not replace the Engineer 
with a person against whom the Contractor ruises reasonable objection. 
bby aotice to the Employer, with supporting particulars. This is what 
FIDIC recommends most of the times. 


A misunderstanding is that she Engineer can issue any umber 
of variations for any purpose. Even where a contract includes the 
‘usual variation clause there may be circumstances which could lead to 
additions or changes introduced by the Employer which fall outside 
the variations clause where the payment for the change should be 
‘on a quantum meruit or fait valuation basis. It can be argued by the 
Conteactor that this is not a vatiation to the works within the confines 
‘of the contract but a separate contract in its own right, because the 
additional work were so peculiar, so unexpected and so different from 
‘what was contemplated by the contract. 


‘The SCL protocol considers that adjudicators, judges ot arbiteators 
should, so far as practicable, put themselves in the position of che 
contract administiator at the time the Employer risk event occurred 
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in determining whether the Contractor is entitled an extension of 
time. The Enginces is appointed to protect the interests of the parties 
ifhis cole is very independent. The Courts take the view in the absence 
of wording to the contrary that a contract has been entered into under 
which the 

in accordance with che terms of the contract. This is paramount and no 
action on the pact of the Engineer should water down this obligation. 


pntractor undertakes to carry out and complete the works 


6.4 The position of the Quantity Surveyor 


Although quantity surveying has een in existence as a subsidiary 
task of the teaditional Engiacer, itis a separate discipline ia its own 
tight reserving autonomy. Cost management, evolved as a practice, 
profession and a science, being the primary function of a Quantity 
Surveyor, applies in constr 

no standard form of contract that places direct authority to establish 
costs, values, rates of prices for varied works for instance. It is the 
conteictual Engineer that obtains authority to issue watiation orders 
which resulr in the expenditure of beyond a specified net value of 
contingency, for instance. Any variation order in excess of such a 
percentage requires Employer's approval prior to its issue. The Engincer 
shall make any vatiation necessary and appropsiate under the conteact 
and not in the contract itself ie, the Engineer is also not empowered to 
issue variation orders beyond the limits imposed by conteact otherwise 
such ordes could be challenged by Conteactor or Employer. However, 
whether the Quantity Sueveyor is acting in capacity of the Engineer or 
Engineers representative depends on the terms of engagement with 
the Employer. 


tion at various circumstances, However, 


65 Consultant's claims against the Employer 


‘There ate claims on the delivery of additional services, additional staff, 
variance in the nature of the services due to Cont 


\ctor's scope inecease 
under variations, open market price escalation, change in the original 
deployment schedule, rate enhancement for individual professionals, 
and prolonged services duc to time extension of the contract between 
the Contrictor and the Employer, ete. Also, the changes in codes and 
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regulations resulting in abortive work, waste of resources, ce-work of 
design and redrawing are a source of claim under design conteacts. 


(OF maay valid provocations, the subject design changes are bic 
of controversial in character whenever the additional design inputs 
are neither easily identifiable nor measurable, Where the Enginect 
instructs design changes then st may bea direction to change or modify 
the design parameters involving (ype, size, or nature af the marerials 
for incorporation. The Engineer's decision to put into effect a design 
cchaage may be as a consequence of either a discovery of a defect of 
‘omission in the original design, unavailability of materials specified 
in the tender, farther improvement in the original design or a change 
‘0¢ modification necessary on some default of the Contractor of evea 
sometimes the only available semedy to catch up the Contractors 
dehy 


Modifications on the existing design due to revision of the existing 
stanclards or codes af practice may also establish a valid ground for 
additional inputs. The Engineer may consider approval in the event 
the designer proposes design changes for the Employer's benefit as a 
design optimisation. ‘The Enginece may also make due changes in the 
design in order to avoid outright condemnation, demolition of work 
done, or to bring works back to technical compliance. 


Hence, the impact of design changes neeck to be evahiated ease by 
‘casein onder toassst with the judgement as to theamounts compensable 
‘or recoverable. Though some changes may bring in “benefits” to the 
Employer in long tun, most changes, if not managed properly, will 


in “negarive™ impacts, most likely eesulting in time and cost 
‘overruns. In general, upper-stream changes have larger impacts, 


leis therefore important to establish a benchmack in the tender itself 
so that the subsequent changes can be compatable and quantifiable to 
some extent. A proposal to achieve this goal is to obtain two tender 
‘inputs; namely design intent and level of resources. The design intent 
includes the design approaches, strategies, parameters, and hypothesis 
underlying the whole design effost on the originally envisaged scope 
‘The level of resources is the type and number of expertise (e. 
architects, planners ete, number of man hours and the tates uncler each 
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stage (Conceptual, proliminary, schematic, detail ete). OF course, this 
proposal is not all-f-in method of evaluation, bur would at least serve 
the purpose of measuring the cost on wasted or additional deployment 
fon resources in pursuit ofa design cbange. 


6.6 Employer's claims against the consultants 


Claims by the Employer against the consultants have been based on. 
ettors and omissions, design defeets, supervision defects, copy right 
violations, violation of thied party sights ete. A basic tenet that 
the consultant has to keep the Employer indemnified agaiast these 
allegations nor only during the currency of the services bur also a 
considerable period even after close-out of the construction contract 


Also, the Eaginces is undee lability inthe issue of variation ordees, 
particulaly the concessions geanted for the Contractor. Even if the 
Engineer's permission fora change is Fully authotized, the Einginect ie 
aot Freed from his general duty to the Fimployer to exescise reasonable 
care and skill. If the change does later cause the Employer a loss, 
the Engineer may face reciprocal claim from the Employer, Since in 
practice the concessions are often made informally on site, iis earcly 
4 practical proposition for the Engineer to take elaborate contractual 
precautions, 


Tn considering professional negligence issues relating to quantity 
surveyors, iis useful to consider the various types of services generally 
provided by quantity surveyors, including estimating and cost planning, 
services, preparing bill of quantities, and many post contiact seevices, 
‘The objectives of the quantity surveyor ate to be fair to all the parties 
to the contract, to comply with the professional code of conduct and 
to act with competence. ‘The primary aim is to secure the Employers 
objectives, which require propetly prepared documentation, ta reduce 
for avoid disputes and to continuously exercise financial contol in the 
interests of the Employer, ensuring best value for money. 


Negligence claims on quantity surveyors could be based either in 
contesct of tort similar to the instance whete an architect undertaking 
any work in the way of his profession accepts the ordinary liabiliies 
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of any man who follows a skilled calling, ‘The simple theory is that the 
consultants ate bound th exercise due care, skill and diligence, which 
does not mean t have an extraordinary degree of skill or the highest 
professional attainment. Bur they must bring to the task they undertake 
the competence and skill that s usual amoag others practising their 
profession in parallel. Tn case the consultant fails in these maters and 
the Employer thereby suffers damage, the consultant is able either by 


‘A quantity sueveyor may also owe a duty of care to thied parties, 
Chis negligent ace could result én damages or loss to any of them. In 
ther words, there should be a relationship of proximity between the 
negligent act and the damage o* loss for negligence liability to arise and 
this telaticnship should not be a remote one 


Brvorsandd omissions area frequent source af chim ly the Employer. 
However, not all the ectors made by quantity surveyors during the 
course of theit work will amount to negligent acts. In a very old court 

these was an arithmetical esror of a quantity sueveror, because 
lf which the principal suffered a loss of £118 i a £12,000 contract. 
Because the error was relatively small in relation 16 the value of the 
contact, the Court did not make a finding of negligence in the quantity 
sueveyor's work. However if there were many ettors orif the ceror was 
significant and was one involving final payment to the Contractor, 
which cannor be corrected as in the case of final payments, the Courts 
may declare negligence of the findings. 


Provision of misleading estimates is again a source of claim. If the 
quantity surveyor knows thar the client has certain financial limits for 
his building project, the duty to exercise reasonable care requires that 
he considers whether the limit is likely to be exceeded and to warn the 
client well in advance. This is why in some cases; there may be anced 
for quantity surveyors to qualify their estimates of costs with known 
technical and economic limitations and hypothesis. For example, a 
cost plan for a developing project at the inception stage must portray 
‘ts approach taken by the quantity sueveyor with the records made 
available to ham. 


BD Wagham v Wimbledon Local Hoard, (1877) 
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Quantity surveying is not an exact science and there is always a 
tolerance in the outcome for instance a preliminary project estimate 
‘may fall within an acceptable accuracy limit, say 10%. This requires lot 
Of fortitude in exercising skilled judgment ia order to address random 
factors which ate incapable of precise measurement. The indeterminate 
‘nature of these factots makes it impossible to gauge them with complete 
‘accuracy in every instance. Because of the inescapable possibility of erxur 
which iahetes in these services, the law has tenditionally required, aot 
perfect results, but rather 4 skill and judgment which can be reasonably 
expected from similarly situated professionals. As such, an occasional 
slip oF eetor may be insufficient to sustain an allegation of professional 
pegligence against him but the Employer may invoke the professional 
indemnity insurance covering exrors and omissions. 


6.7 Measure of damages 


Whether claim for professional negligence is brought againsta quantity 
sueveyor in contract or tort, the measure of damages will be based on 
the peinciple that the plaintiff claimant must be put so far ar money 
can do it in the position that he would have occupied if the quantity 
sueveyor had properly dischaeged his duties subject to the proviso that 
if the claim is in tort the plaintiff is entitled for compensation. ‘The 
measure of damages as illustrated by chis principle is that they must 
be teasonable and necessary and the plaintiff claimant is under a duty 
to mitigate his loss. Usually this requires the quantity surveyor if he is 
found negligent and responsible for the lossand damage caused 10 the 
plaintiff claimant to pay the plaintiff the monetary cquivalent of the 
benefits he might have been deprived and to indemnify him against 
any expenses or liability, which he might have in 
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68 Employer's recompense 


Due diligence is always an express obligation in contracts. There is 
ahvays aduty implied in a conteact to serve the Employee with reasonable 
care and skill in the delivery of services. Itis also an important clement 
in the code of conduct that the members should meet the standards of 


‘professional competence and in the ascas of documentation, accuracy, 
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timeliness ete. [eis incumbent upen che members to provide heir chent 
with the professional guidance necessary to make an informed decision. 
‘Thus, even without reference to any standaed form of engagement, 
the duty to act with reasonable care and skill is covered one way of 
the other 


However, itis nccessaty to prove the breach of this obligation and 
the resultant financial los. An estimate which proves to be incortect 
fn itself will not provide the Employer with a right of redress. ‘The 
Employer must demonstrate the quantity surveyor warranted the 
accuracy of the estimate and the estimate was untealistic simply because 
of incompetence and/or carclessness 


Liability for pure “financial losses’ resulting. from careless 
commitments will be iacursed on he basis of foresceability of harm 
oly if there is some sclationship of proximity between the giver and 
the teceiver of the opinion ot advice In addition to foreseeability there 
mist be evidence that the relationship between the parties was such 
that the defendant assumed 4 duty to take cate in making opinion or 
advice 


A landmark case on the liability for negligent statement is Helly 
Byrm™ This case established that if a person possessed of skills 10 
provide advice gives information knowing thar some other person will 
rely on that advice, he owes a duty to take reasonable care in expressing 
that opinion, ‘Thus the existence of some type af professional skill that 
makes reliance on an opinion reasonable, and che Factor of eliance i 
necessiry (© create aduty of care. 


Also, the approach ia Dangghue 1 Stevenson has been applied to 
create lability based on foreseeability when a professional opinion, 
causes physical harm. This was further highlighted in the English case 
Of Claytos «. Waodnan & Son (Builders) where a fiem of acchitects were 
held liable for injuries sustained by a bricklayer as a consequence of 
negligenr professional instructions given by them 


By Whedley Byam Co Lady Helles & Pater Lad [1968] AC 465 
24 Donoghue wStevonson AC 562 (1932) 
25 Clayton. Woodman &e Soo (Baldor) Led [1962] 2 QR 533 
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6.9 Professional indemnity 


Professional liability is the lability w the Employer and third party 
arising from the exercise of a profession. Professional labikty snsurnce 
's normally purchased by the consultant under annual policies with the 
limit of indemnity ‘floating? over the whole spectrum of his acsivities 
Insurers restrict indemnity in respect of any one occurrence and in the 
aggregate to all claims made under the policy during the poliey year. 
Therefore, unless the indemnity is ceplenished following a claim, the 
indemnity available for claims from a specific project may be less than 
the policy Himit due to the partial erosion of that Himit by previous 
claims, pending or settled on the same or another project, 


For lage projects, Engineers (equally applicable for other consultants 
‘in deploymend can purchase professional liability cover which will 
semain in force throughout che period dusing which the Engineer is 
engaged on the project and which will provide ongoing protection for 
a number of years beyond completion, subject to an aggregate mit, 
however. The Engineer may have a conteactual lability, which would 
not be covered under 2 normal professional lability policy, since ehis 
only indemnifies where a breach of professional duty can be proved. 
ence, in eespect of such conteactual zesponsibilitics, the Engineer will 
have an uninsured isk exposute 


Phe liability for professionally negligent acts, errors oF omissions 
does not cetse with the completion of works oF even with the issuing, 
of final acceptance certificates. Occasionally a professional liability 
cover is provided on an “occurrence” basis and will re:pond to claims 
even after the policy has lapsed, provided negligence was committed in 
the specified period whilst the poliey was in force. But the mdemnity 
will be limited to whatever amount was in force (and has not been 
exhausted by other claims) for that yea. 


Most professional Kab 
form. They will respond to all claims made during the policy yeur 
regardless of the time when the negligence itself cccusred, But apart 
from limited ‘discovery periods” chey will not protect the Engineer 
‘once they have been allowed ta lapse or renewal has been refused by. 


ality policies are written on a ‘claims mace? 
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6.10 Decennial liability 


In deccanial liability, a design professional takes a ssk of compensating, 
the Employer of a building for any toval or partial collapse, usually fora 
period of 10 yeats, after delivery of the works. The extent and the period 
‘of Hability differ according to the civil or common law provisions in. 
addition to the contract under consideration, Decennil liability is not 
‘exactly strict liability, but it comes clove, Decennial liability includes any 
defect that threatens the stability or safety of the building and liability 
‘extends beyond the building to include the land on which it is buil. 
Nov included in the law are minor defects, 


Decennial liability represents a ve 
fiems for a number of reasons, including the lack of precedence in the 
interpretation of the law such as what trigger events ate meant. A joint 
sacure of the potencial lability wath dhe Contractor's often acase where 
decennial liability comes to a standstill. A cause of steuctuedl failure in 
building for instance might not necessarily Fall on one end, butit may 
lie in between design defect and unsound construction for which the 


y uncertain exposure for design 


Contractor must be partially Hable for the cause. ‘This apportionment 
of blame & coatestable in lay 


Although decennial liability claims can be rooted in negligence, 
the concept goes much further. The burden of proof és aot on the 
Employer of the property, but on the design professional 10 prove 
that the collapse or defect arose out of an event that could not have 
been prevented, such as a major narusal disaster in Tine with the legal 
principle known as force majeure. 


‘As stated, the Contractors and design consultants are liable, without 
fault, for the cost of sectifying structural defects that appear in a 
Iuilding or stmcture. Although contractual Kabiliy (eg, for negligent 
design of defective workmanship) something that the Employer 
rakes the burden of proof under building contracts, it nor necessary 
to prove any negligence or breach of contract if the subject matter falls 
within the purview of decennial liability. Various civil and common 
Inw provisions define the extent of decennial liability in that no fault 
is necessary in order for liability to arise. ‘The trigger events can be in 
a total or partial collapse or a defect threatening the stability or safery 
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of the steucture where the Contractors and consultaats are jointly and 
severally liable. This Viability exists irrespective of whether the collapse 
cor defect is caused by sub-surface conditions or that the building owner 
apptoved the defective wotk. Also the structutes, the life cycle of which 
4s less than ton years, atteact liability foe the daeation of that life cycle. 
Tn some civil codes, the agreements purporting to exclude decennial 
liability are void. Both the Contractors and consultants are unable to 
pass the risk down to its sub Conteactors and sub-consultants. 


Under circumstances, the decennial ibility falls outsle the 
scope of stndard cower provided bya Conteactor al ke polly and 
frotessnnal indemnay insurance. Decennial lia elf a attr 
saffcent to mect the losses eased by a structural defect tha might 
tctend up ta stage ofa ructate having tobe drolished ance 
‘though some Courts are prepare! to apportion the Hame between 
the Conactorand consltat and between de main Coateator andi 
Sub Contractors, the bottom line is that each of them will be lable to 
the bukding owner segundo whore the fat ies, Decen sal aaity 
isues mast therefore be assessed on case by cate bai, 


e insurance scheme where the level of indemnity must be 


6.11 Collateral warranty 


A collateral warranty is a contract which gives a third party rights 
collateral to rights in an existing contract entered ino by two separate 
parties. 


Forinstance, an engineering firm undertakes a structural design of 
aahigh rise building for a property developer. That developer intends 
to sdl the blocic of flats to a local government entity. Due to privity of 
contract, the engineering fitm would aosmally only be conteactually 
Table 10 the chene should defects arise, ‘The collateral warranty 
stablishes a contzactual relationship betweea the government entity 
and the engineering, frm against steuctural defects. 


Collateral warranties, are therefore duty of care deeds, emerged 
outside any contractual selationship between claimant and defendant, 
since there s no general duty of cate to avid causing defects in buildings 
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(or products) which could cause economic loss to persons who acquire 
‘or use them, Collateral wartanties therefore serve two main purposes. 
“The first is to afford a right of action again 

design team, if the investor incurs losses as a result of their failure to 
‘carry our their contractual responsibilities. The second is to provide a 
right co step in (a right fo be substituted for, of to nominate a substicure 
for, the investor) if the investor defaults under the facility agreement 
‘of what is called forward sale and funding ageeement, before the 
‘completion of the development 


the Contractor and the 


6.12 Summary 


It is clear that no party other than those to the contract can amend the 
contract To be precise, the Engineer can not act in ulnavoirs but protect 
the interests of the conteact eather than the interests of the Employer. 
Under any circumstance, the Engineer or his represent: 

take the Employer’ upper hand and take unilateral decisions. In fact, 
‘many recent standard forms of contract requite the Eagincer to consult 
the Contractor as and when required by the conteact prior ro make aay 
determination, There is always a duty implied in a contract to serve the 
Employer with reasonable care, due diligence and skill in the delivery 
of services, Various instrumeats provide indemnity to the Employer 
in consultancy lapses in varying degrees and are dictated by statutory 
[Provisions apart from individual contracts 
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CHAPTER 7 
TNSURANCE AND BONDS 


7.1 Inteoduction 


Insurance is a form of tisk shifting primarily used to hedge against a 
contingent loss. Insusance is defined as the equitable transfer of the risk 
of a loss, from one party to another, in exchange for a premium, and 
can be thoughtof as guaranteed small loss to prevent a large, possibly 
decastatingloss. In line with this principle, construction insurance has 
a definite petiod of validity from commencement to the end of defects 
liability of even afterwacds, ina specified sum of money with a limit of 
liability for a defined set of subject matters such as damage of property, 
smiaterials, plants and equipments, workmen healthcare and so on. Risks 
ate inherent in any construction, a¢ different magnitude and frequency 
levels, and the consequences of which are often shated, mitigated ot 
absorbed by the patties, subject to reservations under the contract: 

Basically risk is a measurable uncertainty. As any typical business 
assumes risk however, sharing pains and grins over business risks are 
shot essentially che risk management in the context of construction, 


‘There are three golden rules. Of course, the entity that is in the 
best position to contiol the risk should hear the risk burden, Second 
if possible, risks that cannot be avoided should be mitigated. Final 
tisks that cannot be controlled should be transferred using an insueance 
scheme. Insurance is because the tisk is unbearable alone and the 
parties have no control over it In construction, insurance transfers the 
tisk of defined unforeseen events from the Contractor to its insurers, 
Tnsutance is taken in joint names, that are Contractorand the Employes, 
tobe severally bound before an insurable risk event fallen allowing, any 
of them to seek indemnity for injuries that are contributed in partial 
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7.2. Risk function 


Some risks have been expressly identified and allocated to the Employer 
for instance in an act of God once sustained both the cost and time 
would be borne by the Employer. Matketvacillations over the contract 
petiod are a risk on board taken over by the Contractor when there is 
no adjustment on price escalation allowed under the contract. However, 
the risk allocarion largely depends on the stakeholder inrerests 


Stakeholder interests are varying and sometimes contrasting. Risks 
sclated to Contractors are much more than anyone else to beat in some 
‘eases, Research reveals that tight project schedules have been the most 
significant cisk among other factors, which infers that an appropriate 
schedule atthe outset is never more constsuctive to the project delivery: 
As the time and cost ate always closely correlated, a lengthy schedule 
‘will undoubtedly wieck the project cost benefit. Also, many unforeseen 
factors encompass consteuction activities, which often results in time 
and cost overruns. 


Insuranceagreements are generally subject to contract law principles 
'Vhe words used should generally he given theie ordinary meaning and 
policies are imerpreted in the light of their commercial objectives. An 
‘exact insurance coverage will vary from contract to contract and in 
practice there is ncither standard consteuction insurance policy aot a 
protocol applicable in the construction sector 


The following though is what might be described as a fairly typical 
insurance clause used in locally treated PIDIC versions in many 
contracts 


The Insurers shall indemnify the Unsuoed in respect of fie of or damage to 
the Insarcd Property described in the Sobsdale whilt at Site daring the Period af 
Insennuce arcing frm any cause whatsoever wot hereinafer excluded” 


Phrases, sich as ‘in respect of and ‘from any cause whatsoever" 
suggest that the incueance policy is comprehensive enough fo include 
a wide coverage of benefits. The burden of proof will also assise the 
Contractor, simply because it i the Contractor who has the burden of 
proving chat his claim falls fairly within the insurance coverage but itis 
the insurer who bears the burden of proving that an exception applics. 
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However, care must be taken to identify the claims under insurance 
From claims undler the contract, 


Assuming a contract awarded on the basis of site data, the 
mployer later accepts it turns out to be inaccurate which necessitated 
the Contractor changing its piling design, due to unforeseen ground 
conditions, at a cost of many millions. Who beats that cost? Is it the 


Employer, who bears the responsibility for the inaccurate site data which 


Id not be verified, of the Contractor, who acceprs responsibility for 
having foreseen all difficulties and costs of successfully completing the 
works? The answer is unclear, although, presumably, the intention must 
be that the Employer is to bear the extea cost. However, there might 
also be no provisions for the Contractor to be paid any extra money in 
the above scenario. The Employer may be responsible, but it does not 
apparently have t pay 


In another ease, a switch gear for an electsical substation which 
was delivered to site but not yer installed got damaged by particularly a 
heavy rainstorm that seeped into the building, ‘The issue was whether 
the cause of the damage is water of the storm? Further i t possible that 
the damage was caused by a failure to properly protect the components? 
“The true cause of the loss for the purposes of an insurance claim is not 
Forever the last cause but the dominant ot effective cause 


7.3 Bacardi case* 


M/S Bacardi had subconteacted the bottling of Bacaedl Brees 
‘Thomas Hardy. Bacardi supplied most of the constituents, although 
Thomas Hasdy was required to supply CO,, which it bought from 
Messet. Unfortunatdy Messer supplied CC 

benzene, which was inadvertently inteoxluced into the Bacar Breezers, 
‘Once the contamination was discovered, the drinks were ecalled and 


contaminated with 


losses in excess of GBP 2 million were sustained. 


Amongst the facts, the contract beqween Hardy and Messer 
included a imitation of liability clause which sought to limit Messer’s 
tability for physical damage at GBP 500,000. In an action for breach of 


26. Bacardi Mating Beverages Lidl y Thomas Hardy Packaging Led (2002) 2 Lyd 
Rep 70 
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contract, Messer attempted t0 rely on the exclusion clause and argued 
that the introduction of benzene damaged the concentrate mixture, 
the Court of Appeal decided that this exclusion ean not apply. The 
‘court stated that although it might be possible to speak of the mix of 
Bacardi concentrate as having been damaged by being, admixed with 
contaminated with benzene, the more natural v 
‘of concentrate and water ceased fo exist and the finished product came 
into existence at the moment of such admixture. What resulted was not 
damaged concentrate and water but a defective new product. 


sy is that the mix. 


Bacardi case could be subject t criticism. For instance, what would 
the position be ifa separate ingredient was added by mistake or what if 
the concentrate was deliberately contaminated and the contamination 
was discovered prior to the completion of the manufacturing process? 
The starting point with any insurance claim is therefore to identify 
the cause of the loss. 

particular loss might have more than one cause and their impacts 
considerably differ, 


this is sometimes harder than it seems because 


7.4 When it is design and build 


In another unrecorded case, parties have been struggling to identify 
the immediate cause of flange joint failure inside a final effluent 
pump roomy whether it is a design error, supervision defect, unsound 
construction or simply the flooding into the pump room. Since it was 
design and built project, the decision as to the cause of defect and the 
extent of liability has been a more complicated one. The Contractor is 
liable for the improper design, use of bad quality materials and poor 
workmanship. The Contractor has not technically proved that there is 
no design error. 


‘There were wo isolation valves to isolate the FES (final effluent 
pumping station) fiom exiting TSE. (treated sewer effluent) line (one 
is located adjacent to the existing STW’s gate and other is next to the 
FEDS), If the valves were closed and isolated the FEPS from exiting 

line, joint failuse inside the FEPS could have been avoided. The 
Contractor’ liability also extends to implementing QA/Q¢ 
including protecting the on going works at site. As if the cause of joint 


> procedures 
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failure is owing to high pressure in the shared header or pressure surges 
due to opening or mishandling, of the isolation valve by operator, the 
liability of failure would fall on another party. 


Maintaining and operating the existing TSE line is within the scope 
of operator whose task isto operate those valves in routine maintenance 
‘Accordingly, as an experienced Contractor, the Contractor should have 
taken due care to protect his own work by closing the valve next to the 

EPS. The Contractor ean not be excused merely an his statement that 
‘open valve was not the cause because it was in the operable position 
since a long time. 


Risk of flooding is insured under the Conteactor’s all risks policy 
and the Contractor's ability to recover his losses depends on the 
aforesaid causes. Accidental fooding due to joint failure as a result 
of mishandling the isolation valve by operator or due to some other 
teasons as discussed above cannot be consideted as the Employer's risk 
In away quite drastically, all risks except Employer's isk can be taken. 
as the Contractor's isk. 


there was a knock on effect due to this incident on the project 
completion by 120 days since tests on completion can not be commenced 
until the commissioning of the whole facility. Therefore, to be fair by 
the Contractor, he was excused by 120 days as if it caused by a third 
party 


Where there are two causes and it is not possible to identify a 
single dominant cause, the loss will be covered by the policy if one of 
the causes is insured. However if one cause is expressly covered and. 
the other is expressly excluded, the loss will be generally excluded. On 
a practical level, it is vital to ensure that the cause of the loss can be 
identified and objectively proved. In construction cases, this might 
requite expert evidence 


7.3 Employer's risks 
It is the Contractor's responsibility for damage caused by riot or 
commotion in a case where his employees including those of sub 


Contractors are solely concerned and where it aries from the conduct 
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of the works. Use or occupation by the Employer itself constitutes an 
‘excepted risk whether or not acettificate of completion has been issued 
Situations over which the Contractor has no conteol can be collectively 
referred to as excepted risks including the operation of the natural 
forces. Unforeseeable events are events that make the execution of the 
‘contract wholly or temporarily impossible and are of such import that 
it can not be overcome. 


‘The Contractor shall be under no Kability by way of indemnity 
or otherwise for damage to the works, to property belonging to the 
Employer of third patties, injuries to people and loss of life in war 

‘he Employer shall indemnify the Contractor against all claims and 
‘expenses as a consequence of war. 


Excepted risks have been identified in some contracts as special 
sisks. Special risks shall mean exceptional event of circumstance which 
is beyond a party" s control, such party could not reasonably have 
provided ayainst before entering into the contract, having arisen, such 
party could not reasonably have overcome and, is not substantially 
attributable ca the other party: Conditions generally allow a contractual 
‘opportunity to the Contractor to claim increased cost on works oF 
incidental to works arising, from special tsk 


If works, materials (on, near of in teansit to site) of any other 
[property of the Contractor used or intended to he used in the works 
sustain destruction by a reason of special risk, the Contractor shall be 
‘entitled to payment for any permanent work, materials destroyed (cost 
‘plus profit) and casts on replacing or making good such materials o 
other property used or intended to be used for works 


7.6 Mitigating risks 
Causing a project to deviate from its defined plan is a measurable 
uncertainty. While sk in a project environment cannot be totally 
climinated or transferred, itcan be monitored and minimized ormitigated 
wherever possible. Asa process, the objective of risk management isto 
minimize theimpact of unplanned incidents on a project by identifying 
and addressing potential risks before significant negative consequi 
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occur. Tt essentially incorporates the identification, analysis, and 
management of project asks. Of these fsnetions, tisk mitigation is the 
process of combining loss prevention and lass control to minim 
tisk Since construction projects are prone to cost and time overruns, 
waste and abuse, risk mitigation has become an implied obligation with 
the idea of reducing the severity of likely loss, 


Accordingly, the Conteactor shall continue to implement mitigatoey 
measures at his level best in complering works at the margin oF zero 
accidents unlessand uatilthe conttactis terminated under ciccumstances 
(outbreak of wad) For example, which financially or otherwise materially 
affect the execution of works. Best endeavour means all reasonable 
steps to mitigate the impacts upon the eventualities come across which 
‘may essentially include re-programming and accelerating works while 
heeping the effect of any matters which could cause delay down to 
a minimum. It does aot however contemplate any expeadinute of a 
substaatial amount of money that avertun the budgeted sum, 


7.7 Contractor to keep the Employer indemnified 


In general, indemnification clauses should be marual in nature (chey 
should apply equally to both pasties). One party should not escape 
liability arising from its own negligence at the expense of another 
party thatis without negfigence; and one party should not be asked t0 
undertake a eisk while another party is in a better position t conteol 
the same 


This is why the conditions of contract offer a wide coverage on 
the issue of insurance. ‘The Conteactor’s overall insurance obligation 
apparently starts even before the tender is submitted. Those who intend 
to tender will be granted permission by the Employer to enter upon 
the site for inspection only on the express condition that the tenderer 
shall release the Employer against all liability in respect of injury and 
damage to persons and property. 


The Contractor is to insure typically 115 percent of the full 
tepheement value af works to cover reinstatementincluding demolition, 
removal ete together with materials for incorporation into che works 
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7.8 Contractor's all risks insurance 


Contractor's tisk policies come in two genenil types; all risk policies and. 
‘named petil policies. Named peril policies ate nattower in scope than 
all tisk policies, and provide coverage only if a specified event results 
in property damage. All risk policies are more inclusive, but are usually 
limited by named exclusions. Additionally, no Contractor's tisk policy 
covers non-fortuitous loss, which is generally defined as an intended 
loss or aloss aver which the insured had control. Finally, a loss must be 
physical damage to property in order to be covered. Included in most 
policies is the coverage for loss or damage to the property of others for 
which the Contractor could be liable. 


Contractor's all risks insurance covers loss or damage to contract 
works, own plant, hired in plant, and tools. It will cover loss or damage 
to materials when any of the on-going works are damaged. It will also 
cover loss or damage caused to the plant of Employer including his 
‘machinery, tools, and equipments. Contractors all tisk insurance also 
provides cover for theft, loss, or damage to machinery, equipments, 
tools which are hired in plants from outvide like hire yards, Some 
insurers extend this insurance to cover loss or damage to hand held 
power tools. Machinery surance provides protection agaiast any type 
of loss or damage to most of machineries and equipments like cranes, 
earth moving equipments ete. ‘This insurance is especially useful for 
construction industry where a lot of machinery exposed to rough field 
conditions on routine basis 


mmetcially,a total cap on liability is the best way for a Contractor 
to limit its total exposure. Some standard form of contracts, particularly 
those used in the plant and process sector, contains express caps on the 
total loss. FIDIC holds the view, in recommending terms for turnkey 
contracts, that there should be a total limitation on the Contractor's 
abilities, wich can be agreed at any level by the pasties if they so. 
wish, but otherwise will default wo the contract price. FIDIC also 
recommends that certain specific risks ate not subject to this cap. 
‘Third-party indemnities and intellectual property infringement claims 
fall outside the ap. 
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thee form of limitation is consequential losses. Itis consequeatial 
losses which may be the most unpredictable and, on certain projects, 
the most significant, depending upon the circumstances. Often, those 
who refer to consequential losses are particularly keen to exclude loss 
of profit, but the Courts have held that loss of profit may be a direct 
loss, at least in some cases. Without definition in the contract, the 
Courts generally allow chims for direct losses to be all those ‘arising. 
naturally’ from the breach of contract, the first limb of the landmark 
Hadtey » Bascendale® 


In Skanska » Egger, Skanska disputed that the obligation on Egger 
to insure the works against all loss and damage from whatever cause 
for which the Contractoris responsible under the contract extended to 
an obligation to insure for damage caused by defeets in the floor slab, 
Considering the nature of the construction contract and the commescial 
purpose of the insurance, the Court held that the obligation to insure 
tunder the conteact in question only required Egger to insure for 
accidenis on ste which would normally fall on the Contractor to repair 
under the general obligation to take care of the works. It did not extend 
toan obligation to insure for defects. Accordingly, any physical loss and 
damage is to be distinguished from defects in design, workmanship, 
materials and goods for which the Contractor is expressly liable under 
the contract 


7.9 Damage to persons and property 


The Contractor shall indemnify the Employer in respect of injury to 
any person or physical damage to property of thied party resulting, from 
the execution of works subject to the following exceptions in which 
case the Employer shall indemnify che Contractor, 


a. permanent use of occupation of land by works or any past 
1b. right of the Employer to execute the works 
. unavoidable result 
d._ act of neglect of the Employer. 

Bi Piadey © Paxenclae (185 9 Fxch S41 
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The Employer's staff including the Engineer, Engineer's representative 
and other consultants are not personally Table for their acts, omissions 
and defaults to the Contractor. 


Usually, the insurance provisions imply thar the Contractor shall 
not generally interfere with the supplies and services of the Employer 
‘or anozher authority on site of whatever narure such as electricity, i, 
‘water, gas, telephone, buried cables and sewerage etc. The Contractor 
shall inform forthwith in case of damage and be responsible unless such 
services axe not shown in any record which either the Employer bas put 
at the Contractor's disposal ot as a prudent Contractor would have no 
‘reason fot suspecting, any pres 


race of such services. 


7.10 Third party insurance 


The Contractor shall indemnify the Employer and his representatives 
maintaining a thied party insurance against loss of damage to any 
property whatsoever including that of the Employer resulting fom or 
as a consequence of the exccution of works, unless atising through a 
fut of the Employer 


‘The Employer, his consultants and their representatives have 
right of a fabibicy for 
loss or damage to toad vehicles used by the Employer/consultants 
as a consequence of the execution of works rests entirely with the 
Contractor and must be covered as required by the contract. Vehicles 
belonging to of in possession of the Employer, the consultants and 
theit representarives when in use within the site premises amist he 
‘a subject matter for a third party insurance. The Conteactot shall 
therefore obtain a thied party insurance price to commence works in 
the sum of amount stated in the appendix to tender per single accide 
effective for an unlimited number of accidents. There are exceptions, 
however. 


sess 10 the site for furtherance of their dues, 


7.11 Employer to effect insurance 


On major projects, the Employer himself may keep project insurance 
in effect to cover all kinds of insurance over the entire project. ‘The 
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rationale has been the economies of scale and the desize to ensure, 
for the Employ 
that no particular losses might fall berween the gaps of the respective 


that all relevant insurances have been in effect and 


“The Contractor shall requite that the sub Contractor maintzins 
insurance indemnifying the Employer and produces to the Employer 
ondemand proof that the insurance is currently valid. If the Coatiactot 
fails 0 keep the insurance policies valid, then the Employer may keep 
the iasueance valid and deduct the amount s0 paid by the Employer 
as premium from money due ta the Contrictor ‘The non-payment of 
‘insurance premium is considered as a non-compliance with this clause 
and cost incusred by the Employer is teeated as a debt due from the 
Contractor, 


Generally, nothing in the insurance clause limits the obligations, 
liabilities or responsibilities of the Contractor or the Employer, under 
the other ienms of the contract or otheewise, Any amounts novinsured, 
‘or not recovered from the insurers shall be borne by the Conteactor 
and/or the Employer in accordaace with these obligations, Habiliies 
and responsibilities. However, if the insuring party fails to effect and 
keep in force an insurance which is available and which itis required 
to.effect and maintain under the conriact, and the other party neither 
approves the omission nor effects insurance for the coverage celevant 
to this default, any moneys which should have been recoverable under 
this insurance shall be paid by che insuring parry. Apart fiom che 
contact, an insurance policy is legally enforceable and in effect under 
seperability doctrine, 


7.42 Due performance 


A majot risk for a party under a construction contract is that the 
performing party fails co complete its obligations. Such situations 
can arise in main conteacts as well as subcontracts. The obligation 
'S to complete whole of the works in accordance with the contract. 
If the Contractor fails to perform, the Employer may be left with 
the difficulties of fist protecting and making safe the site and then 
fof finding another Contactor to take aver and complete the works, 
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or of completing the works itself. The Employer will be left with the 
Prospect of a significant financial burden and delay to the project. 
Recovery from the Conteactor will involve legal action with further 
additional expense 


‘The Contractor is therefore required to obtain and furnish che 
Employer within a specified time period of the Letter of Acceptance a 
performance bond which shall be valid till the end of defects liability, 
generally in the sum of 10% of the contract sum, as a guarantee for duc 
[performance of the conteact. Sometimes, the conditions impose the 
Contractor to enhance the value of the performance bond whenever 
the toral work done exceeds a certain cut off limit. This can be done 
through an endorsement or effecting a new bond. 


743 Why bonds 


A bond that is interchangeably used with the term ‘guarantee’ is 
basically an undertaking from the bondsman to pay a sum of money 
to the employer without reference to the liability of the contsactor. [tis 
this principle which underlies a true “on-demand” bond. A secondary 
obligation is when the bondsman's Wability to pay the employer is 
rntingent upon a breach by the cemtractor of the unklerlying contract, 
‘So if the employer cannot establish a breach by the contn 
bondsman has no liability eo pay. These are conditional on-demand 
bonds, the conditions of which may include a statement that the 
coateactoris in default, followed by a warniag notice and an adjudicator’s 
award Hence, tt simply places huedles in the way of a claim 


me then the 


Bonds are primarily to protect against the Contractor's insolvency. 
Bur the contract documents contain a format af a performance bond 
followed by anote which the Employer asks the Contractor to submit a 
‘bond on first written demand. The following procedure will be adopted 
in the enforcement of such a bond, 


a. If the Employer considers the Contractor is in default of due 
performance, then the Employer will give a written notice 
to the Contractor of such occurrence during which time the 
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Contractor shall rectify such performance to the satisfaction 
of the Engineer 

b. If in the opinion of the Engincer, such performance is 
not tectified, the Engineer shall inform the Employer 
accordingly. 

& The Employee will process his claim, basically in evo options, 
cen-cash the bond of asks the Contractor ta extend the validity 
of the bond until works have been fully completed and any 
defects have been rectified. 


(On demand bonds ate advantageous to the Employer in that they are 
payableon demand although they ate a separate and wholly independent 
bargain. On demand bond is in effect a banking instrument rather 
than a bond. The Employer simply seeves a written demand on the 
bondsman within the period of validity and does not need to prove 
default on the part of the Conteactor o¢ the Employer has incurced 
that damage, 


"The bondsman is not entitled to saice defences or cross claims that 
‘would have been available w the Contractor. However the Courts will 
thot enfirree on-demand bond where there is Fraud on the part of the 
beneficiary in calling the bond. Its up to the bondsman to establish his 
‘own argument rhat the call on the bonds fraudulent. Subject ro issues 
of fraud, the Employer only needs to comply with the formalities and 
procedures stated in the bond for the call on the bond to be valid. The 
bank's obligarion co pay on the bond in the strictest sense is therefore 
a ptimaty lisbility, independent of the Coateactor’s lability under the 


Representing a valuable security for the bencficiary, the bond 
should follow the format specified in the tender documeat. The format 
particulatizes the statement to make unconditional payment without 
aany reference to oF contestation on behalf of the Contractor provided 
the claim is received on or before the expiry of a specified dare, The 
guarantee will be effective and valid up to the date specified after 
which their Kablity shall automatically cease. The guarantee should be 
stetuened to the bondsman upon expiry of fulfilment ofits undertaking 


ast 
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whichever is the earliest: The Employer reserves the right to en-cash 
the tender bond if the perfoemance bond i not submitted 


‘A performance bondis really aimed at insolvency of the Contractor, 
the Employer, whereas the parent company guarantee whilst may also. 
[provide protection oa both insolvency and latent defects 


“The effect and extent of security # a contractual dimension and 
a couple of restrictions on the use of bonds have been applicable for 
‘example the notification of the Contractor with sufficient time, if 
necessary, for the Contractor be able to commence Court proceedings 
to restrain the presentation of the guarantee. This will, potentially, have 
the effect of removing the efficacy on the bank guarantee altogether 
and completely remove the advantage of the securty. The obligation to 
‘obtain a judgment from a Court or an Arbitrator will too proteact the 
whole process. A bank guarantee in essence should be a condition. free 
irrevocable dicection to the bank requiring the bank to pay the funds 
to the Employer without reference to the Conteactor. 


However, the Courts have tended to decide such applications 
‘on the balance of convenience. Ia those citcumstances, where the 
Conteactor is prepared to provide an undertaking as to damages, and 
where the Employer will not in fact be substantially inconvenienced, 
by the inability to have recourse to the security (For the present), 
the Contractor may obtain an injunction, at least for a short period, 
restraining the Employer from presenting the bank guarantee while 
the issues are tried out in the proceedings. 


7.14 Summary 
Risks are shified wo another party through inde 


‘or indemnification chuuses in construction contracts, Insurance policies 
fe auronomous contracts between the insurance catriet and the 


ification agreements 


insured, Insurance requirements for individual construction projects 
are generally set out in the insurance clauses in the contract itself and 
‘not all insurance policies are alike 


“The rationale for provitling security to the Employer is 10 put 


the Employee in the petition where, itrespective of any contmctual 
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entitlement, it can complete the works, or metify defective works if 
necessary, using money setained by the Conteactor. A bank guarantee 
fas an alternative to cash retention is a form of sceutity which was 


equivalent to cash for that cash retention. ‘Iypically, a Conteact will 
cexptesily provide those circumstances in which the Emplorermay have 
recourse [0 the security including the conversion of bank guarantees 
to cash, For various reasons, however, the form of bank guarantee has 
tended to include, on occasion, certain restrictions on the Employer's 
ability to readily convert into cash, 


CHAPTER 8 
CERTIFICATES AND PAYMENTS 


8.1 Introduction 


No action arises on a contract withouta consideration- ex mude past atin. 
non ortur. Construction projects cun on the premise that payments shall 
be made promptly in consideration of the works exceuted. Payments 
shall be calculated on cumulative basis made at monthly inrervals, 
subject co various provisions in a contract. Its the net incremental value 
recommended as the amount dae for payment. A primary obligation 
upon the Employer is to pay the Contractor promptly and fully the 
sum of money due under che contract in line with the progress unless 
there ace specific reasons for withholding it. The starting point is the 
‘monthly statement submitted by the Contractor on a format approved 
by the Engineer. The Engineer may return any submissica thar is not 
‘made in the approved format 


Revenue for the Contractor is always a variable determined by 
progress on site and conditioned by retention and delays in payment 
Typically, ifthe work is valued at the fest week of the month, a delay of 
2 few days can be expected till the interim cectifcate. There will be a 
further delay in the interim payment and finally the Employer will have 
1 grace period under the terms of the contract until everything, falls 
duc. This will give neady a fow weeks lag from valuation to payment, 
‘There will be much cash outstanding until the settlement of the final 
account, also. Apart from the time lag sometimes, payment certificates 
‘may not be honoured as scheduled and serious ndervaluation may 
also atise, Failure to meet interim certificates may constitute a breach 
of contract and could result in the Contractor abandoning the contract 
and suing the Employer. However, this is scarcely Frequent 
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Itis a good practice at the outset that quantity surveyors of the 
Employer and Contiactor arrive at a programme, which tentatively 
specifies cur off dates for submission, evaluation, negotiation, and 
‘Payment of interim valuations. This enables the parties to finalise the 
payment pattern of preliminaries and other lump sums also in line wath 
the physical progress and cash flow disbursement 


8.2 Mobilization advance payment 


[An advance payment is an interest-fiee loan released on fulfilling the 
requirements such as signing of the form of agreement, submission 
of an advance bond and submission of a performance bond. The 
Conteictoris generally entitled to a sum of 10 

excluding contingencies asa mobilisation advance on a guarantee valid 
for a period specified or till the full recovery, whichever is chosen, 
The deduction of this advance money will be miade from each interim 


of the contract sum 


valuation, (or in some contracts, starting when the amount paid to 
the Contractor waches a certain value ot percentage of the accepted 
contract amount, usually at 10% of the work done in a was that the fall 
recovery is made before the project is substantially completed, 


Hence, the Contractor shall ensure that the guarantee is valid and. 
‘enforceable until the advance payment has been repaid, but its amount 
may be progressively seduced by the amount repaid by the Coateactor 
as indicated in the payment certificates. If the terms of the guaras 
specify its expiry date, and the advance payment has not been fully 
recovered by the date 28 dhys prior to the expiry date, the Contractor 
shall extend the validity of the guarantee until the advance payment 
hhas been sepaid. This is implied in fact, if not expressly given in the 
contract. 


In some eases, a release of advance payment is allowed in several 
instalments, actually one advance payment in each of the construction 
years recovered by the end of that year. Advance payment paid in 
‘each year represents a certain percentage (for example 30%) of the 
‘cash flow of each yeas. A recovery of the advance payment is made 
while retaining the whole amount certified, up until the whole advance 
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payment is recovered, and then the Conteactor starts receiving money 
due under the parment certificates. 


In all cases an advance payment is to be made only afier the 
Contractor submits a valid advance payment bord to the Employer. 
‘The advance payment guarantee amount can be seduced after the 
recovery of each portion of the advance payment. After recovery, the 
vance payment bond will be released to the Contmetor on application 
to the E 

an iavalid expired guarantee with the Employer however provides no 


ployer, which will aot be unseasonably withheld. Retaining, 


‘guarantee, The Employer sometimes reserves the ight to deduct the 
remaining balance in the advance payment ina Contractor's default 
whilst the bond is validly effective 


Some small conteacts do not have a provision for an advance 
payment whereas larger contracts have several advance payments 
recoverable in accordance with the schedule of recovery agreed by the 
parties. Mobilisation advance # to ease out the Conteactor’s cash flow 
in order to marshal the initial preparatory works including material 
and plant deployment on site and bridge the cash in and cash out at 
times when the progress is critical in co 


apletion. Hence, the intention 


8.3 Payments for materials 


Buikling materials, components and assemblies are a major part of 
costs incurred by the 

liquidity. All materials owned by the Contactor for incorporation in 
any works shall hecome the property of the Employer upon delivery 
to the site, and shall not be removed without an instruction of prior 


Sonteactor and held up in cash flow awaiting 


weitzen consent of the Engineer, Matetials shall only be revested in 
the Contractors to the extent that they may be found to be susplus to 
the actual requirements. ‘The operation of this clause typically found 

‘many contracts shall noc be deemed to amply any approval by che 
!nginece of such materials ot prevent the rejection by the Engineer of 
any material at any time 


ws 
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ten materials on a selected list ate paid in 4 sum of at invoice 
value, usally BOY, in order wo ease out the exsh flow before they are 
Convevted into measured works A qualification is that these mata 
trust have brought tothe ste for se ino permanent works and kept 
tately in compliance with the specifentions Nlatesalt at ie ese 
essentially major cost significant tem where lot of money has been 
wedged inthe Contractors eash flow. "There i no inherent principle 
applicable in paying foe matesss other than hats expecssy provided 
fbrcontmct Porsnstance the sub chuse 1450 the carseat FIDIC Red 
and Ydlow books provide for the inclusion in an ster crtfate of 
planta 

Iulitional requirements, And yet plane and materials do m0. appear 
to extend © small dems such as consumables, ce asoctaed sundey 
rater, 


als which have been sent to the sive, subject 0 certain 


Usually, the contacts will expressly provide whether the Contractor 
is entitled to include, in progress claims, an amount for goods which 
have been either ordered, or supplied, but for particular reasons 

h items might include, for example, 
bulk seel where that ste rased and then shipped 
to a fabrication yard prior to delivery 10 the construction site. The 
Employer is potentially exposed to loss whete goods ate to be paid for 
which have not yet been delivered to the site for example, ifthe goods 
are lost, stolen, or damaged while affsie and our of the Employers 
ly if the goods are not adequately identified and 
the Conteactor, having eeceived payment for the goods, thea goes into 
liquidation, thereby esposing the Employer to a potential dispute over 
‘ownership of the goods). Under circumstances, the contracts expressly 
provide for, at the minimum, where payment is to be made for offsite 
‘goods, that adequate written evidence of the passing of stle sn the 
‘goods to the Employes. OfF site materials such as prefabricated units 
‘can he measured and valued under materials at site provided theie 
‘ownership has keen taken over by the Employer in a vesting certificate 
or in aay other legal instrument. 


not yer delivered 1 the 


has to be pu 


contrel, or alternati 


Weth paying only 80% of the net invoice value of materials brought 
{osite, relative tothe bill value, sometimes the Engineer imposes another 
5% over and above the invoice value. This is not only over proteetive 


ro 
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Of the Employer's interest, but also wrong in strc contractual sense, 
(Cleaely, the eerentina is applied to the value ofthe works compleced to 
date, nd then the net value of materia om ste is auded wo the amount 
due 


As long as the Employer has a cleae title to the materials on site, 
the agreed value must be clative to the bill rate eather than che price 
gwen on the delivery notes and that the quantities are equal of less 
than the quantities to be incorporated in the pecmanent works, with 
‘no allowance for loss wastage 


[A question arises in a situation where the value of materials on Ste 
is mote than the total bill amoung, when a couple of sem in the bill 
are cornpleted, once ths particular macerial is consumed, Materials on 
site certified pursuant to payment terms which state the percentage 
of invoice value of the material on site has w» be certified Whilst st 
determines the amount of the payment to be included within interim 
payment certificates, the contract provides thar the Engincer is to 
certify the amount which he considers due and payable 


In the issue of the value of the materials an site as claimed by the 
Conteactor exceeding the value included in the bill of quantities, 
prudent roassume thatthe Contiactor has delivered mareriak in excess 
of the quantity reasonably requited for the work. The Engineer has the 
option of cestfying against che ball quantity 2s he considers reasonable 
Alternatively when che invoice s overstating the value, the Engineer 
‘may certify what he considers eeascmable. 


84 Non payment 


Conditions of contract sometimes provide the Contractor a right to 
suspend wok sf theres non payment dospite of whether the Contractor 
by virtue of lav cannot approbate or reprobate a contract. [fa sum 
is due under a conteact and there iso effective notice to withhold 
‘payment then the Contzactor has the sight t> suspend performance 
Of its obligations. A 7 days" notice is usually given of the intention 
to suspend and the right to suspend ceases when the full payment is 
‘made. The suspension period andl delay caused thereby, directly o 
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indirectly, sball be disregarded in computing any contractual time 
limit including the time to complete. ‘Therefore, the time when the 
‘works are suspended will effectively be the subject of an extension of 
time, Equally if there is a knock-on delay (the suspension causing a 
Contractor to lose its lor in sub-Contractwr’s workshop forexample),, 
that to0 will be the subject of an extension of time. 


Forinstance, sub-Clause 16.1 of the FIDIC Conditions of Contenct 
for Plant Design-Build provides a dght to suspend or terminate in non 
‘payment. In substance, it provides that where (a) the Enginecr fails to 
‘issue an interim payment certificare to the Employer within 28 days 
after reccipt of the Conteactor’s (valid) statement of costs, or (b) the 
Employer fails to honour a (valid) interim payment certificate within. 
56 days of its issuc, the Contractor may reduce the rate of progress of 
suspend the works. However, the Contractor must give ro the Employer 
at least 21 days’ notice (in due manner and form) before exercising: 
this right. If the Conteactoe is subsequently paid then he is entitled 
to an extension of time and to payment of any reasonable costs plus 
a reasonable profit for the period of suspension, Hut he must resume 
‘work again as soon as is reasonably. practicable 


Ifhowever the Contractor does not receive the amount due under 
fan interim payment certificate issued by the Enginces within 98 days 
‘of the issue of the interim payment certificate (comprising the 56 day 
‘payment period under Sub Clause 14,7 and a further 42 days’ grace 
provided in Sub-Clause 16.2(6) then, by force of Sub-Clause 1620, 
the Contractor may terminate the Contact. To do this, the Contractor 
‘mast have issued a notice to the Employer na larer than 14 days prior 
to the termination, 


However, at common law, one contracting pary (A) has no right 
to suspend performance of contractual obligations on a temporary 
basis, om the ground that the other party (B) was in breach of contract, 
Unless the breach was sufficiently setious to justify A in terminating 
the contract altogether, A’s only remedy was to claim damages, in the 
‘meantime continuing with the contract. Unless the Conteact specifically 
provided for suspension of work as a remedy for non-payment (4s in 
FIDIC 4th edition and the JCT Forms of subcontract), a Contesctor 
Who suspended work on the ground of not having bee paid would be 
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_guilky ofa breach of contract in Failing co maintain regular and diligent 
‘progress under another provision in the same conteact, 


However, this legal position has been reversed by statute in 
recent days in some countties, Section 112 of the Housing Grants, 
Construction and Regeneration Act 1996 in UK provides that where 
any sum due under a construction contract has not been paid in full 
by the final date for payment (ection 14.12), and no effective notice 
to withhold payment has been given (Section 21.4.4), the payee has the 
tight to suspend work uatd fall payment is made. This sight may not 
be exercised without giving the other party at least 7 days’ notice of 
the intention to suspend, staring the grounds on which this action is 
based, 


(One of the strategic options in a payment delay might be to slow 
down the execution of work. ‘The Employer may in sesponse to the 
inevitable slowing of progress, seek pre-emptive remedies, such as en 
cashing the performance security; and if the project runs fate, chen the 
Employer may claim damages for breach of contract. The Employer 
‘may even justify ia terminating the contract for breach of obligation to. 
procced regularly and diligently. termination will usually be followed. 
by a repossession of the site, a taking over of conteol of the plant and. 
‘machinery om site, and a claim for damages for the cost of completing, 
the works by an alternative Contractor 


‘The sight of the Coateactor to wall off the job for aon-payment 
is telared to the common law principle of “ailuse of consideration’ 
Under this docteine,a party may be discharged from rendering further 
performance when the breach by the other contracting party is so. 
material to constitute a failure of consideration, Whether a particular 
failure is sufficiently material may depend on what is stipulated in the 
contract. Non-payment may amount to a material breach, depending 
‘on the circumstances involved. Not all flutes to make payment will, 
be considered a material breach. It depends on the payment terms, the 
sums involved, the persistence of the Employer in failing to make due 
payments, any other wrongrul actions, such asimproper ded 

Iiquidsted damages from payments due and any improper encashment 
of a performance security. A mere breach of a payment obligation does 
‘hot justify termination at common law. What has to be considered is 


cvions for 
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whether the ciscumstances of the non-payment show an intention by 
the Employer to go against the contract. 


Ic has been remarked by the English Court of Appeal (in 1902) 
that a man who contracts to do a long costly piece of work is entitled. 
to suspend work if he is not paid reasonable sums in part as work 
proceeds, unless he has agreed to do all the work, standing out of 
pocket, until he is paid at the end. 


A Contractor on the other and might argue that the Employes 
failure to pay due sums on time has deprived him of necessary working. 
capital. The potential for this argument is confiemed by a decision 
of the Technology and Construction Coust in UK, on the doctrine 
‘of prevention where it is said that he who prevents a thing being 
done shall not avail himself of the non-performance which he has 
himself occasioned. Notwithstanding such pedigree, in practice, tis 
‘often challenged by difficulty in proving an actual inability to proceed 
with the diminishing working capital and the causal link hetween, 
the Conteactor’s inability to proceed and the Employer's delay in 
rayment 


Sometimes, the Contractor's obligation to execute the works 
continuously and diligently can be conditioned on making, timely 
‘Payments on an interim basis; such that in circumstances ofa default 
{in making interim payment, the Contractor's conditional obligation to 
proceed never atise. This is the docteine of dependent covenants where 
the performance of one pasty depends on the performance ofthe other 
‘on the conditions which must be performed before the other pasty is 
liable to an action. 


‘The validity ofthis argumentin principle depends on the questions 
such as () whether the execution of the work does “in sense and 
reason” depend upon the making of due interim payments, o Gi) 
whether the making of due interim payments “goes to the whale of 
the consideiation” (ie. sepresents the main commercial retuin) for 
‘due execution of the works by the Contractor. As such, the focus will 
invariably fall onto the selationship berween the Emplorer’s obligation 
to make due interim payments and che Contractor's obligauon 10 
proceed with the execution of the works. 


ve 
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Courts have recognized the right of a Contractor to discontinue 
performance upon continuous delay in payment, Calling for the work. 
covering a long period of time involving large expenditures can also 
bbe deemed so material that a substantial Faure 10 pay would justify 
the Contractor in declining to proceed. Payment on account basis at 
irregular intervals # alo contradictory with the primary objective of 
any payment clause. Payment in arrears does not mean to encourage 
[payments at ieregulae intervals only when the funds are available. 


Tn CKP, Ine. » GRE Conste® CKP entered into a subcontract with 
GRS, the prime Contractor, to perform sire wark and utility installation 
for the consteuction of an apartment comples. 

withhold payment on grounds that the sub Contractor refiased to agzee 
to a contract modification, ‘The sub Contractor never agreed to the 
proposed modification, walked off the job, filed a chim of Hea, and. 
brought a foreclosure suit. On the issue of whether the threatened 
withholding of payment amounted to repudiation of contact justifying 
the sub Contractor's walkout, the Coust stated that repudiation of a 
conteact by one pasty may be teeated by the other as a breach which, 
will excuse the other's performance, 


RS theextened to 


However, walking off the job should be the remedy of last <esort, 
because whether of aot the non payment amounts to a material breach is 
a matter of fact to be devermined by the Court, taking into consideration 
the particular circumstances. 


8.5 Interests for delayed payment 


Contiacts ate usually accompanied with an ‘overdue payment’ clause to 
grinta remedy in a payment delay. The Contractor is entitled to claim, 
interest ara specified percentage per anaum from the date due except 
for those parts of the certificate to which the Employer objects under 
reasonable grounds. The onus to show that the Employer's objections 
are unreasonable falls on the Conteactor, however, om the reasons set 
‘out in response. 


3) GRPyIne v GRS Const. Co, 63 Wash. App. GDL, (2, 821 P25 63 (1991) 
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Payment upon each snterim certificate shall be made by the Limployer 
‘within the time stated in the conteact that usually allowed for lengthy 
[payment procedute. ‘his time frame laegely depends on the type of 
‘onganwzaticn, The period would be calculated normally from the date 
‘of certificate, despite of the date the Employer secoived it Ia the event 
the Employer fails in timely making payment within the specified 
period however, the Conteactor becomes entitled to claim interest on 
‘overdue payment ata specified percentage per annum from the date on 
‘which the same should have been made. The percentage would be the 
lending commercial rate prevailing at the time in question. However 
it is not clear in some cases whether the interest on overdue payment 
shall be made on simple of compound interest. Many angue that only 
simple interest is applicable. 


Delayed payment may not sometimes result in a right co claim 
inrerest in circumstances where no tight 10 p 
‘was no entitlement come into existence until the Judge or Atbiteator 
decides that a right to an increased certification oF payment existed 


sment arose because there 


Contractors may however keep chiming interests for overdue 
[payments in each and every interim application till the issue is taken 
Up by the Engineer at the initial level of dispute setdement. This head 
‘of dlaim forms past of the interim application under ether sums price 
to arrive atthe net amount duein application. For instance, the right 10 
interest in the form of FIDIC 1987 is as of right; that is the Employer 
must pay interese if he is late in discharging his obligation ro pay the 


Contractor ‘Thestandard form does noc require the Contruetor to make 


any claim in this respect 


Unless the Contract expressly requites that the Contractor submits 
‘eash flow ssatements and payment, including any ineerest entitlement, 
shall be the basis om which the Empleyer makes payment, then the 
Contractor is entided to payment of the interest accrued on any late 
payment. However, contracts goveed by civil codified laws stipulate 
that every agreement stipulating payment of interests in consideration, 
of investment of a sam of money, oF of the delay of performing the 
‘obligations undertaken of the same shall be aull and void. 
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8.6 Interim payments 


‘All measurements submitted in past of the monthly application for 
payment, reganlless of detail, remain estimated values for interim 
‘payment purpose only. The Eaginece shall issue an interim certificate 
Similar to or more than the minimum net interim amount as stated in 
the appendix to form of tender. ‘The Engineer shall issue rhe interim 
cettificate to the Employer with a copy to the Contractor, generally 
within 28 days of the starement submitted by the Contesetor certifying 
the amount due under the certificate. "This includes the coral value of 
work done including varied work, an 80% of invoice value of materials 
dblivered to site and not yer incorporated in permanent works, plus any 
other claim approved subject to deduction of retention, partial recovery 
of advance, any sumn due to the Employer and of course the previous 
payments. 


"The Employer shall make payment within the period specified in the 
contaact after the Engineer delivers his certification to the Employer 
“Therefore, the interim payment certificates are documents stating the 
amounts which shall be paid to the Contractor in a period of time 
stated in the contract, named, sometimes, ‘the period of honouring 
certificates”. ‘The Employer may accept, abject o reject to. pay in total 
tor in part of the payment so recommended. ‘There are circumstances 
where the Employee may seject making payment such as by way of 
bona fide defence or counter claims, lack of necessary additional 
supporting documents, right «@ deduct monies expressly given in the 


Ina recent case, the Contractor sued an Employer for final payment 
which the Employer withheld as liquidated damages. The Contractor 
alleged that its delay in completion was excused because it had been 
impacted by the Employer's separate prime Contractor, unusial weather 
and design changes. During the progress of the work, the Contractor 
requested only one time extension, which was granted. Impoetaatly, 
the Contractor failed ta request time extension for impacts caused by 
the Employer's separate prime Contractor, unusual veatherand design 
changes. The Court held that these impacts were not excused because 
they were waived by the Conteactor’s fathite to request a time extension, 
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as provided in the contract. As a result, the Employee was justified in 
‘withholding the final payment to pay liquidated damages, 


8.7 Adjustment of contract sum 


Conditions of contract designate a couple of 
contract sum. Variations, peice escalations etc allow the pasties to adjust 
the contract sum. In some projects, the value of woe to be completed 
sunder the contract is deducted from the total contract sum rather than, 


cumstances toads the 


adding the value of completed works om a pure valuation basis 


Where financioss ate involved ia funding, this mothod of valuation 
thas tended to be adopted from time to time, the financiers being, 
concerned to ensure, for the pusposes of their security, that there are 
at all times sufficient funds left for the balance wotk. Accordingly, in 
‘certain cases, the Engincer in assessing the progress is alowed to adjust 
the contract sum by calculating che value of work to be completed, as 
‘opposed co the percentage of work complerel on a pro-rata basis 


Assuming in a B/Q item for filling cavities with grout in a road 
interchange project which was not sequited since no cavities were 
found in the ground so that rhe Employer is insisting on deducting the 
item since it has not been carried out. The Contractor in turn argues 
that grouting is a tisk item the Contractor has taken on unforeseen 
situation (no technical investigation reports made available) when 
pricing the contract and so he needs to be paid whether * has been 
carried out or not Albo there are items that do not arise at all in the 
project (zeto work) due to erroneous B/Q forwarded to the Contractor 
roincotporate his imp sum price. The Employee wants to deduct those 
‘tems too since no work done. 


Te must be noted that although the contract is a lump sum, itis 
highly likely chat iis not intended that the lump sum will be the final 
Dice paid to the Contractor. In this spect parties must consider the 
definition of the contract price or contract sum, the payment provisions, 
and whether or ot the contact provides for vatiations (or change 
‘orders) which might allow for omissions fom, or additions to the 
ginal scope, ete, ote. By fact that there isa bill of quantities, there 
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should be a statement as 10 how the B/Q will be used both in the 
determination oflump sum price and in the evaluation of any permitted 
variations. ‘The instructions to tenderers may also be important, as 
might in defining where the risk was intended to lie. 


IF the lump sum can be adjusted for variations and the intended 
seduction is significant then consideration should also be given to 
whether the Contractor has a right to make a claim, A claim might be 
con the basis that the change has affected the economics of the original 
Did and chat the Contractor is entitled 10 payment of the overheads 
and profit element included within the bid for the work now being 
omitted, 


As the nature of the work was such that it would be required as 
and when found, # at all, was this not deemed as a provisional item for 
inclusion in the tender bids. This will givea good indication of whether 
the risk was 10 stay with the Employer or with the Contractor. 


If it was nor defined as being ‘provisional some thought should 
be given how the Contractor would have allowed for the work within 
his planned methodology, resourcing and timingand whether the fact 

i the work was deemed unnecessary at an early stage, so that the 
Contractor had time to reconsider his methods and mitigate the overall 
loss: ‘The Cantractor of course has to reveal his pricing steategy in 
attiving at the hump sum quoted, 


Inalump sum conteact, the Employermaydesiee to cancel particular 
items which havea specified pricein the bill of quantives. Providing the 
Employer is aot doing that for exscuting the omitted works by him, o 
hire another Contractor, he can do that. As long as there is a price for 
those items, they can be simply deducted from the conteact sum but in 
the meantime the Contractor may claim for such prices for not being 
deducted entirely, as his overheads must have heen spread in all items 
“The Conteactor may also claim for the loss of profit. 


Often a question is whether the final sum includes prime costs, 
provisional sums and contingencies in a lump sum contract. Prime 
costs sums are normally used for work by nominated sub Conteactors, 
which have not been defined at the time of award. Alternatively they 
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_might be used fos lagge single items such as lifts, which will be decided 
bby the tenant when one i found. Thus the prime cost is the cost 
plus whatever percentage for ovethead: including attendance ar stated 
in the Contract. Secondly, provisional sums are those which will be 
paid following instructions from the Engineer and genetally involve 
unknown items such as locating underground services, where neither 
‘number, duration noe the costs ean be defined at the awatd. ‘Thus the 
‘cost is again the cost plus whatever percentage for overheads including 
attendance as stated in the Conteact. Thitdly, the contingencies are 
the Employer’ allocation within the contract sum reserved for any 
‘unexpected expendituee in the overall project delivery. The percentage 
for contingencies would already be decided by the format of the bill 
itself. 


The above cost clemeats are all outside the lump sum payment, 
because they have been identified separately. Ifthe method of calculating 
the final contract sum has not been specified in the Contract then it 
is better to be evenhanded rather than mean, because the lapse in 
drafting the contract. 


88 Partial payments 


A question arises whether a party who performs his obligations partially 
is entitled to aay payment or performance from the other patty 


In the case of Cater 11 Powel, Corver agreed with the defendant 
to work as second mate in a vessel sailing from Jamaica to Liverpool 
for a payment of thirty guineas. Cutter died nineteen days before the 
ship reached Liverpool. An action was brought by Cutter’s widow to 
recover 1 portion of the payment agreed upon berween Cutter and the 
defendant. Itwas held chat Cutter’s widow was not entitled to a portion 
‘of the payment because the contract was to pay a lump sum to Cutter 
upon the completion of the entire duty 


In Siompter os Hodes, the plaintiff who had contracted with the 
defendant to etect a couple of buildings abandoned the contract and 
the defendant himself completed the buildings. Ic was held that the 
30, Cutter y Powell (1795) 101 ER 573 
SL Sumpter v Hedges (1898) 1 OB 673 
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plaintiff could not recover the value of work done. This principle 
was also applied in the case of Bollon »» Mahadeo® where the plaintifE 
‘installed a centeal heating system in the defendant's house for 800 
pounds, The systema was defective and the defendant refused to pay 
for it. The plaintiff could not recover anything, 


However, some Courts have held thar where a conteact is divisible, 
performance of a divisible part eatitles a patty to payment for such 
performance. For example, in an employment contract it is usual for 
‘one pasty to provide payment at weekly or monthly intervals. Therefore, 
sf an employe breaches the employment contract he would still be 
entitled to payment for the work thar he has already done because he 
would be paid weekly or monthly. This cule of division is quite seasible 
as it applies in both ways. 


According to the doctrine of substantial performance aperson who. 
has substantially though nos fully performed a conteact is entitled to 
payment, ofcourse lable to pay damages for his partial non performance. 
‘This rule would apply only ifthe pastial non performance does not g0 
to the rontof the conteact. The justification for this rule is seen when, 
the Employer would be entitled 10 take the benefit of work done 


The principle of prevention also. applies when one party to the 
contract is prevented from performing all his obligations under the 
conteact by the other party, so that the former can secoves for the work 
done on a quantum menuit basis, However, where there isa breach of 
warranty by one party to a contract, the other cannot avoid payment 
‘or avoid performing his obligations under the contract. The latter can 
only claim damages for breach of warranty 


8.9 Payment for variations 


Variations are a head of payment in both intecim and final payment 
certificates. A common conteact regime for valuing variations is, 
‘generally, the Engineer and the Contractor agree cn the value of the 
approved variation; failing such agreement, the Engineer assesses the 
value of variation in accordance with any pee-agrecd eates which may 


52 Bolton v Mahadeva (1972) 2 Al ER 1322 
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‘be applicable for such variations. Where there is ao such applicable 
rates, the Engineer determines a ‘fair tate’, giving due regard to all 
the circumstances. ‘This tegime cannot be avoided since it has been 
contracted in writing, As long as the bottom linc is cleatly established 
in principle, ie., the mechanism of fair valuation, and the basis of 
‘valuation (compared to the nature and amouat of any variation sclative 
to the nature and amount of whole of the works), itis important not 
to disturb the primary intent of the provision by further explaining 
different scenarios and advising the parties how to act upon. ‘The 
answer depends on a gamut of Etctors, be diem technical, 
‘physical and so on. Accordingly, each case is unique and to be evaluated 
‘on its own merit, where the QS expertise triumphs, 


8.10 Retention scheme 


“Reteation’ clause illustrates the operation of the retention scheme. A 
‘portion of payment dhe to the Contractor is withheld from each interim 
Valuation for the Employer to underpin contractual performance in 
particular inducing the Contractor to rectify any defects appearing 
during defects liability period. Usually, the retention is calculated at 
10% of each bill certified until the sum so tetained ceaches 5% of the 
contrict sum. Upon the issue of certificate of completion, a one half 
of tetention & released and at the espiry of maintenance period, the 
second half is released, The Employer reserves the right to withhold 
selease of retention until any outstanding work is completed, 


Notwithstanding the foregoing, there is no reason with the spirit 
lof the contract whereby the Employer may nor release the amounts 
retained of make other payments eadicr of in excess of his contractual 
obligations, if he so wishes. Retention can be teleased in order to ease 
out the ployer has no 
‘objection for release on a guarantee bond, 


Contractor's cash flow constraints in case the 


The attraction of providing a bank guarantee, for the Contract, is 
that (providing the Contractor has security at its bank for the relevant 
amount) the cost of the bank guarantee to the Conteactor (typically of 
the order of 0-2°% of the sum involved) is negligible in comparison with 
having the access to the selevant amount of cash. The amount usually 
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provided by way of a bank guarantee should miseor the amount which 
would otherwise be provided by way of cash setention. For example, it 
isa typical amount to be provided by way of bank guarantee for amount 
equal t0 2.5% of the contract sum provided at commencement of the 
works, a second hank guarantee for 2.5 of the conteact sum provided 
halfway through the completion of the works, the first bank guarantee 
being renurned at practical completion, the second at the end of the 
defects liability period 


‘The purpose of the 
the Employer in the position, at all times, of being able to step in and 
complete all or part of the works, as necessary, whete the Contractor 
fails to do so under the Contract. For example, where a contract requires 
that 10% of the value of work done is withheld against each (interim) 
payment certificate this can be omitted where a retention bond is 
provided in substitution. The Employer has the security offesed by the 
bond from the commencement of the project and the Contractor's cash 
flow is improved during the course of the project. 


nteactor providing this security is to put 


Retention bonds, procured for the purposes described above, 
should reasonably contain provision for the bond ro be reduced in 
value by 50% upon the issuing of the Taking-over certificate. The 
bond would then be released entirely at the end of the defects Hability 
period. Another aspect related to setention is the Contractor's ability 
to secure interests for money accumulated since the beginning of the 
project. Many standand forms of conteact had this provision enabling 
the Contractor to claim interests on the principle that retention belongs 
to the Contractor who would have atherwise earned interests on it 


8.11 Contractors security 


One could envisage ciscumstances in which the Employer might 
provide security (where, for example, the company with which the 
Contractor was contacting was not the registered Employer of the 
land). Akernatively, there may be some issues about the financial 
secusity of the Employer. For instance, the clause 2.4 in FIDIC Red 
book insists that the Employer shall submit, within 28 days after 


rag any eequest from the Conteactor, a reasonable evidence that 
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financial arrangements have been made and are being maintained 
‘which will enable the Employer to pay the Contract Price (as estimated 
at that tims) in accordance with Clause H (contract price and payment). 
If the Employer intends co make any material change to his financial 
acangements, the Employer shall give notice to the Conteactor with, 
detailed particulars. Alteenativdy, the Employer might be a forcign 
corporation and there may be concerns.as to theability of the Contractor 
to obtain payment where enforcement proceedings ultimately become 
nccessaty. 


The convention is that the Employer does not usually provide 


security w the Contracior, However when Contractors enter into 
contracts with Employers they must he aware that unless the retention 
‘monies have been set aside in a formal legal trust of in a separste 
bank account the money is not protected if the Employer goes into 
liquidation. It is therefore essential that the contract has provisions 
within iewhich sing fence the monies; so that they will remain separste 
from the Employer should the Employer go into liquidation, 


8.12 Correction and withholding of certificates 


Another important clause is “Correction and Withholding of 
Certificates” that confers the absolute power to the Engineer 0 corre 
any eftor in a previous certificate (fo devalue, increase of to omit 
‘work done alteady certified) and to withhold any interim certificate 
if any part of the work was found wo be unsatisfactory in accoxdance 
with the contract. The quantity surveyor in this regard may perhaps 
detect any error in previ 

the Engineer's approval. The intention of this clause is to give the 
Engineer a conteactual reservation to avoid continuity of any ineoreect 
payment arising out of under/over measurement and pricing and to 
induce the Contractor to revisit the work of inferior quality and poor 
workmanship, 


is valuations and revise the certificates to 


In an overpayment due to mistake in the previous certificate, 
Employer may forfeit an unconditional performance sccutity if the 
Contractor refuses to reimburse a double payment effected for the 
same certificate. Particularly, when the value of works is insufficient 
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to recover the double payment, there i a provision in FIDIC 87-92, 10 
cen casha performance security under clause 10.3, claims under security 
and the clause 63.1 Contractor's default, The Engineer shall notify the 
Contractor any such claims the Employer is eligible for. 


813 Disposal of provisional sums 


Provisional sumsare basically the Employer allocations to be expended 
either wholly of partly at the behest of the Employer. Every provisional 
sum set out in the B/Q (whether for work to be executed by the 
Contractor which has not been specified in detail because the seope 
of work is so scanty for measurement and payment, of for work t be 
executed by anominated sub Contiactor by a local government service 
provides) shall be deducted fiom the contcact price if nothing has been 
executed, This deduction shall include any charges and profits Gf any) 
the Contractor may have added to such sums, 


Where work to which the provisional sum relates has heen orclered 
by the Engincet and executed by the Conteactor, the value of the wore 
so executed shall be ascertained in accordance with the variation clause 
where quantities are subject  re-measurement Where work to which 
the provisional sum relates has been ordered by the Engineer and 
executed by a nominated sub-Contractor, the sums actually paid by the 
Contractor to sub-Conteactor on the direction of the Engineer and (If 
the Contractor shall have added to the provisional sum to which the 
work relates any sums in respect of charges and profits) a sum in che 
same proportion to the sum so actually paid as the said charges and 
profits beat to the said provisional sum. Thete will be an attendance 
fee 


‘The same principle has been adopted in the administration of 
prime cost items. Every sum in the bill of quantities which contains 
(Gither as the whole of part o¢ the sum) a prime cost price for goods oF 
‘matetials to be supplied for of for incorporation into the works shall 
be varied by the substitution of the actual price paad by the Contractor 
for the goods or materials. No variation shall be made to or in respect 
of any sum added for labour to the prime cost price on account of the 
said actual price being greater or les than the prime cost price. But in 
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eospect of allother charges and peofir, there shall be added or deducted 
as the case may be a sum representing such percentage as is provided 
in the bill of quantities in relation to the particular item of prime cost 
concerned, 


“The Engineer’ direction is a must for disposal, All sums set our 
in the B/Q 2s provisional or prime cost sums shall be used only at 
the direction of the Engineer and if not used either wholly o¢ in part 
shall as to the amount aot used be deducted from the contract price. 
The Conteactor shall when required by the Engineer produce all 
‘quotations, invoiees, vouchers, accounts and receipis in connection with, 
‘expenditure in respect of provisional ot prime cost items. Usually, any 
cash discounrs allawed by nominated sub-Contractors shall be for the 
benefit of the Employes, unless the parties have agreed otherwise. 


Forall work executed o goods, materials, plant or services supplied 
by any nominated sub Contractor, the Contractor shall be entitled 
ro the actual price paid or due to be paid by the Contractor, on the 
instructions of the Engineer, and in accordance with the sub contract. 
Also, in respect of all other chargesand profit, a sum being a percentage 
of the actual price paid or due to be paid calculated, where provision 
has been made in the bill of quantities for a percentage to be set against 
the relevant provisional sum. Where no such provision has been made, 
at the percentage inserted by the Conteictor in the appendix to tender, 
and in respect of prime cost rate items, the valve will be calculated 
using adjusted rates as prescribed by the conteact. 


8.14 Payments to nominated sub Contractors 


Before ssuing any certificate, which includes any payment in respect 
‘of work done or goods, materials, plant or services supplied by any 
nominated sub Conteactor, the Engineer can demand from the 
(Contractor reasonable proof that all payments, les retention, included. 
in provious cettificates in tespect of the work of goods, materials, 
plant or services of such nominated sub Contractor have been paid or 
discharged by the Conteactor. 
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The Employer shall be entitled to pay to such nominated sub 
eactor direct, upon the certificate of the Engineer, all payments, 
less retention as provided for in the nominated sub contezet, which the 
Contactor has failed to make to suck nominated sub Contractor and to 
deduct by way of set off the amount so paid by the Employer from any 
sums due or to become due from the Employer to the Contractor. 


Provided that, whete the Engineer has certified and the Employer 
has paid direct as aforesaid, the Engineer shall, in issuing any further 

icate in favour of the Contractor, deduct from the amount thereof 
the amount so paid, discet as aforesaid, bu shall not withhold or delay 
the issue of the certificate itself when due to be issued under the terms 


of the Contract. 


In discharge, the Engineer is required to seck a minimum of thece 
competitive quotations for ems, which are the subject of provisional 
sums. There is always a sub clause specifying the manner as to how 
provisional sums he used in the contract. Ie specifies the powers vested 
with the Engineer ia disposal of provisional sums so thatthe Engineer 
is able 10 give orders in connection with the works covered under 
provisional sums. 


However, payments to nominated sub Contractors ace sometimes 
crucial when the contract is not clear in administering the payment 
procedure other than the obligations. ‘The contrict price shall inchude 
the goods supplied, works carried out or services sendered by the 
nominated sub Contractor including the sum being a percentage 
provided competitively in the bill of quantities or notionally ia the 
appendix tn form of tender for attenclance. The fee for attendance is 
to seimbuese the cost oa supervision, providing facilities, scaffolding. 
etc, coordination, communication and associated costs either incurred 
of not incurted by the sub Conteactot. 


On the other hand, the clause “Certification of Payments to 
‘Nominated Sub Contractors” usually empowers the Engineer to claim 
from the Conteactot a teasonable proof that the payments have been 
made to the nominated sub Contractor on time. Accordingly, the 
Contractor is obliged to inform the Engineer in writing any reasonable 
cause for withholding o refusing to make payments to the nominated 
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sub Contractor. Also, the Employer reserves the right to make a direct 
‘payment to the nominated sub Contzietorin a delay oF non-payment on 
any unreasonable grounds. The nominated sub Contractor is therefore 
safeguarded against delays and non-payment by the main Contractor 
of his legitimate dues. 


In the event of ar 


Wy nominated sub Contractor having discharged 
his dutics in respect of the completion and maintenance of his works, 
there is no bar to the Employer ssuing.a partial maiarenance certificate 
pertaining to those works only, and further issuing a payment certificate 

sntractor on behalf of the nominated sub Contractor, whereby 
the monies still retained against the conteact would be adjusted to 
allow for the value of retention withheld from the nominated sub 
Contractor to be released to him. However, prior to certifying, final 
release of retention for the nominated sub Contractor, it would be 
advisable to obrain prnof from the Contractor as to the actual amounts 
withheld by the Contiactoe and to further obtain the costoboration of 
the nominated sub, 


to the Ci 


Inevaluating the appropriateness of further release of retention, the 
Employer may wish to weigh the actual and anticipated final values and 
status of his approvals of individual Contractor's and nominated sub 
Contractor’ accounts against actual amounts already paid. 


815 Cash flow 


Cash flow reflects the pattern of cash in and cash out as the work 
proceeds. It is typically in line with the progress S-curve where the 
Contractor has to find a means t0 fund the difference when cash-in is 
lesser than cash-out. This is the period of cash erunch identified in cash 
flow forecasting against the construction program and the payment 
terms. One of considerations is the ceiling limits for both minimum and 
maximum payment at monthly and annually for honouring cestificates. 
The annual cash flow is set either by the Employer or the Contractor, 
as stated in the contract, usually given in the appendix to form of 
tender ‘The Conteactor’s sctual payment will be made only when the 
‘minimum interim value has been achieved at the respective billing, 
month. This payment shall also be subject to the maximum limit of 
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payment annually depending on what is agreed in the contract. Any 
balance value of works earned forward from previous years due to 
exces? of above limit will not attract claim on interest, instead there 
can be a bonus scheme for eatly completion, 


8.16 Payment in termination 


‘Payment and termiaation do not go together but in termination for 
convenience, the Contractor shall be paid fox the amounts legible under 
the contract. In the meantime, the Engineers authorised to determine 
exparty the amount entitled and due payable to the Contractor of 
Employer after contractual expubion, Ths does not however restrict the 
possibility of having negotiations with the defaulting party. Aay excess 
paid to the Contesctor s deemed to be a debt due by the Contractor to 
the Employer. In the event the Employer expels the Contractor under 
the termination dause, he is not liable to pay any amount due to the 
Contactor after valuation till the expicy of the maintenance period, 
More over, its a question of fact to be determined by the Engineer. 


8.17 Payment in frustration 


A contract is automatically discharged whenever the law recognizes 
without default of cither party a contractual obligation has become 
incapable of being performed because the ciscumstances in which 
the performance 4 called for would render radically different from. 
that envisaged. A contract may be frustrated Gubject to exceptional 
circumstances as would be stated in local laws) if thing essential tots 
performance is destroyed ar becomes unavailable, a fundamental change 
of circumstance occurs, a party to a contract of a personal nature dies 
ors othcewise incapacitated, peeformance of i is rendered illegal or a 
basic assumption on which the parties contracred is prejudiced, 


‘The clause for ‘Payment in the Event of Frustration’ eclieves 
either of the parties from performance if circumstances atise outside 
the control of both parties. The eall for such release of performance 
would come from the Employer as itis tied up with the payments in 
a termination, The Contesctor may therefore invoke this cause where 
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it may be agsced without any ambiguity that the Contractor will be 
released from performance. 


‘As stated, the Employer may elect to accept certain expected risks, 
and so avoid receiving artificially high tenders which could contain each 
tendering the Conteactor’s own individual assessment of the probability 
of any of these expected risks occurzing, The Employer undertakes to 
indemnify the Conteactor against claims proceedings, damages, costs, 
charges and expenses whatsoever, which arise in the event of certain 
special risks occurring ‘The Employer has a right t terminate the 
contract by written notice if any outbreak of war occurs, 


However, the Contractor shall be paid for the amounts not fully 
covered by payments made on account basis, all works executed priot 
to the date of termination, prcliminaries in a proper proportion which 
thas been partially carried out and the cost of materials reasonably 
‘ordered for works and delivered to the Conteactor af legally liable to 
accept delivery. The payment shall also include any expense reasonably 
incurred in the expectation of completing the works and for which the 
Employer shall have derived benefit which is not covered in previos 
jayments and any additional sum payable under other clauses if any. 
The Employer reserves the right to reconcile the accounts by c 
‘with any outstanding balance due from the Contractor. 


8.18 Pay in advance 


There are situations where the Engineer postpones some work due 
to very technical reasons such as in date palm teplanting where the 
climate is found to be not conducive though such item is critical for 
‘contractual’ completion. ‘The Engineer has the choice, of course on 
-muual grounds, to instruct the Contractor to submit in his penultimate 
claim the amount for this particulat item to be executed when the time 
‘comes, perhaps during the maintenance period. Although payments are 
to be made in arrears, the Contractor can he allowed t0 pay for it on. 
an unconditional on demand en.cashable bond so that the liquidity is 
fully secured for the Employer to recover in case the Contractor walks 
away the site, 
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8.19 Pay when paid 


A pay when paid clause sets a condition precedent to payment. Tis a 
way by which a Conteactor shifts to a sub-Contractor the risk of non 
payment of delay in payment by the Employer. Many jurisdictions 
have rendered “pay when paid clauses’ ineffective unless the Employer 
becomes insolvent. ‘The same is true for sub Contractors and so on down, 
the chain and the very seasoa must be to spread the risk associated with 
insolvency as widely as possible. However, itapplies where there isa pay 
when paid clause in the contract and the parties have agreed no other 
conditions. Ifthe 


(0 shift the risk of non payment is not clearly 
expressed, the payment provision must be interpreted as establishing. 
reasonable pay back period rather than condition precedence. However, 
many argue that a “pay when paid’ clause s merely setting forth the 
timing for payment, not a condition precedent for payment. As such, #f 
the Employer fails to pay the general Contractor, the genetal Contractor 
will still have an obligation to pay its sub Contractors 


8.20 Pay when done 


Pay when done clause is usually found in subconteacts. ‘The general 
Contractor agrees to pay the sub Conteactor upon completion of the 
work, regardless of whether the Employer pays the general C 

for the work performed. This payment steucture provides the least 
protection forthe general Contractor and ismosr advantageous the 
sub Contractors. 


Courts have held tha 


“where a defendant prevents the performance 
of a condition of a contract, the condition is excused.” If the Employer 
hhas refused to pay the general Contractor because of the general 
Contenctor’s own breaches, the genetal Contractor has, in essence, 
prevented the occurrence of the condition precedence and cannot 
assert the Employer's non-payment as a defence. 


8.21 Pay if paid 


‘A “pay if paid’ provision provides that the general Conteactot is only 
obligated to pay the sub Contractor if it is paid by the Employer If 
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the Employer never pays the general Contractor, then the general 
Conteactor is not sequized to pay the sub Contractors. Ths type of 
clause affords the greatest protection to the general Contractor. To be 
enforceable, the assignmen: of the risk of non-payment must be clear 
and unambiguous; any doubt will be construed against the general 
Conteactor 


As a condition to say payment by the main Contactor 10 sub 

Contractor, the main Contractor must fist receive payment from the 
Employer for che work of sub Contractor for which paymentis sought, 
where the sub Conteactor specifically ageces that itis relying upon 
the Employer's cred (pot the Conteactor’s) for payment, and accepts 
the risk of non-payment by the Employer. Ar the reasonable request 
of the sub Contractor, the main Contractor agrees to furnish such 
information as is reasonably available from the Employer cegatding 
the financial ability to pay for performance under the main Conteact. 
‘The parties agree that the Contractor does not warrant the accuracy oF 


completeness of information provided by the Employer. 


Conditional payment clauses are not favoured by Coutts on public 
policy grounds. Courts have reached its position by noting first that a 
sub Contractor's lien right depended upon its conteact rights. A pay if 
paid clause could indefinitely suspend a sub Conteacror’s conctactual 
right to payment and that a‘pay if paid’ cause amounts to a forfeiture 
‘of the sub Contractor’ lien right, Accordingly, a payment by Employer 

ntesctor can aot be a condition precedent for payment to a sub 
Conteactor 


8.22 Milestone payments 


General 
submitted by dhe Contractor on a regular basis and for those claims to 
be valued by the Engencer who determines the value of works completed 
‘within the period and the amount the Employer is required to pay to 
the Contractor, An alternative 1 this claim valuation /payment process 
is where the contract provides for payment co be made upon certain 
‘events being achieved. These payment provisions are knowa as stage 
‘or milestone payments and require the Employer to honour them 


the payment provisions requite progress claims tw be 
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upon the Contractor achieving the stage of milestone specified in the 


For example in toads, this paymeat mechanism # ideal because 
particular stages of completed work ate casy to identify at set chasnages. 
But in most consteuction contracts with work being done by many 
different trades simultaneously aad reaching different stages of 
completion at different times, then milestones are not appropeiate 
‘Milestone payments may, however, be suitable in contracts where the 
seties of milestone completion can be accomplished on site where no 
further assessment of the value required in the same milestone, 


In the stage oF milestone process of determining, enticlements, 
payment is made upon a stage of milestone being achieved and, if the 
conteact has been drafted accurately, the value of the payment will 
‘represent a faie and reasonable value for the work undertaken for each 
stage of the works completed 


“The competing, interests where the Conteactor seeks payment as 
soon as possible as opposed t© the Employer withholding payment to 
ensure tharall works have heen completed must be clearly contemplated 
in the stage or milestone payment ferms. In circumstances where the 
contract does nor provide a clear interprecation as t© what works are 
to be completed to achieve payment, cispuces may arise, Util recenly, 
the only interpretation available on this issue was found in Hudson's 
Building & Engineering Contracts 1th Edition at paragraph 4-(24 
which states 


“nthe exe of stage payments. tere ail be no roam for any teary 
of substantial performanec its submitted, sve bn rgard fo purely trivial 
failures, although sometimes it may nt be an easy uecstion of act, when 
dealing with stipulated stages of enstruction of an uvcariplted proc, to 
‘etervine when sufficient completion of a stge ofthe work: on which an 
iastalneut depends has been adicred” 


Satisfactory completion of the ecquixed stage will be a condition of 
any instalment payment, and there could be no question of substantial 
performance credit for in this payment mechanism, For instance, 
payment of a particular stage can conteactually be valid only when the 
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Contenctor had achieved practical completion of the items of work set 
‘out in thar stage. Completion of outstanding work during the next stage 
is a matter to postpone milestone payment for the preceding stage 


8.23 Payment structures 


Ina lump sum contract, the Contractor assumes the risk of performing 
the work within the limp sum price provided; therefore, clear and 
accurate bid documents are necessary for the Contractor to assume 
that risk, If the bid documents are insufficient to provide an accurate 
bid, the Contractors will include a contingency to cover potential costs 
above what the Contractor has included in the bid, making the overall 
project cost higher. 


If the bid documents are less developed, either a cost plus of unit 
ute arrangement would be appropriate. Each of these contract payment 
accangements shifts part of the risk of increased project costs to the 
Employer. The Contactor will either be paid for its costs and profit of 
paid at unit rates. In this arrangement, it becomes more important for 
the Employer to review and inspect the Contractor's work, not only to 
make sure it meets the specification requirements, but also to ensure 
that the work is being done in a cost efficient manner. 


G-Max is a payment steucture where the Contractor performs the 
work on a time and materials basis and is compensated for all labour, 
‘equipment, and material costs, including mack up. In addition, the 
contract includes a maximum value for the Contractor (© perform 
the work, Most G-Max arrangements provide incentives to perform 
works for less than the guaranteed maximum price (e.g, bonuses for 
Performing the work under budget or finishing the work early, oF 
receiving a percentage of the savings, et0. 


8.24 Payments at suspension 


A common issue in many road rehabilitation projects is that the 
Contractor has been prev 

resettlement of occupants cither side of the road. As a result, the 
Engineer may resort to a suspension order for the scope of work 30 


nied from site access due « delay in 
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affected. Somerimes labelled as ‘obstructed? work, the seope of work 
so delayed is usually taken up at a late stage with a new completion 
dae 


However, it becomes an issue apparently in a kimp sum contract 
when the Contractor aims at an interim payment on the actual work 
done at whatever cut off date for suspension. Many will then ask about 
a sensible approach fair by both parties to deal with payments in case 
the Engineer wishes to omit the entire scope of suspension, when the 
reseitlement is getting protracted with ao tentative date possible for 
tesumption of works, 


Unlike ina re-measure contiact, the quantities are act se measurable 
in ump sum contracts, instead they ate taken to be ‘actual and correct” 
for the purpose of establishing the contract sum. ‘The contract sum 
so established shall remain unaltered unless there isa teservation in 
the conteact for variation. Accordingly, only the varied work is valued 
for the aguustmeat of contract sum after “add and omit’ exercise. The 
Engineer reserves the right to omit part of work from the contract, 
‘which shall be valued as per bill eates and in absence of which by fie 
‘ates, finally the total value of omitted works shall be deducted from 
the contract sum. Nonetheless, the Contractor s supposed to exceute 
the scopeof work shown in the dravings and specifications irrespective 
of the over of under measurement in theoretical quantities. 


‘Themethod of valuing work donc ean be simple as long as the billed 
amounts ate taken in proportion to the actual work physically done at 
site against the anticipated final quantities measured on construction 
deawings, under rwo possible scenarios on quantity variance, as 
follows: 
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‘The above method of computing the amount duly compensable will not 
necessarily rectify the errors in estimated quantities in the bill, instead 
the obligation on the patt of the Contractor to execute the full scope 
of work will be considered in its entitery by extrapolating the ‘final 
anticipated’ quantities, 
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However, care must be taken to avoid ovecpayment by retaining 
the value of ‘obstructed! work ia hand when seleasing paymene duc om 
the interim bill at suspension, because of the future omissions validly 
setaside under the contract. Of course in doing, so, the Contractor may 
well be having a legitimate claim for the loss of profit or recovery of 
his under absorbed overheads in a ‘prolonged suspension’ chat exceeds 
90 days as given in some standard forms 


(Occasionally, acettficate of pattal completion is ssued ar suspension 
while treating the balance work separately ia terms of defects liability, 
retention, insurance, liquidated damages ete. Accordingly, the defects 
abyliry related to that postion of work staets with the next day onwards 
for the period as specifiedin the contract and the Contractors obliged 
to-caery out any outstanding minor works and rectify defects identified 
sn the snag list if any, 


What is imperative is therefore thar the Fagineer should cleadly 
demarcate the scope of work duly completed (60 that the valuation of | 
work done is possible as in a case of valuation at date of forfeinate), 
evaluate the omitted scope as well as the non executed items (o that 
the Eagincer can reserve such amount for future eclease or recovery 
unless otherwise specifically mentioned in payment terms) and ssue 
the partial completion certificate (Go that the balance works can be 
seated discretely, 


8.25 Payments at forfeiture 


Under circumstances as specified in the contract, the Employer shall 
hhave the right to enter upon the site and expd the Contractor without 
thereby voiding the contract or cleasing the Contiactor fromaay of his, 
obligations of liabilities under the Contract of affecting the rights and 
powess conferzed on the Employer and the Engineee by the Contract. 
For instance, if the Conteactor fails to commence the works cr shows 
snsufficient progress to the extent which in the opinion of the Engineer 
wall not help him meeting the target completion, oF if the Contractor 
suspends the progress without due cause (beyond a specified number 
of days after receiving from the Engincer watten notice to proceed), 
then the Employer may himself complete the works or may employ any 
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other Contractor to complete the works. ‘The Emplo; 
Contractor may use for such completion so much of constructional 
plant, temporary works and materials, which have been deemed to be 
reserved exclusively for the construction and completion of the works. 
The 


et or such other 


imployer may at any time sell any of the said consteuctional plant, 
temporary works and unused materials and apply the proceeds of sale 
in of towards the satisfaction of any sums due of which may become 
due to him from the Contractor under the Contract. 


‘The Engineer shall as soon as may be practicable after any such 
entey and expulsion by the Employer notify the Conteactor to attend 
the necessary evaluation of the works. ‘This is valuation at forfeiture 
that requires a careful reconciliation. In the event that for any reason 
the Contractor does not attend such evaluation the Engineer shall 
undertake the said evaluation in the absence of the Contractor and 
shall issue a certificate stating the sum, if any, due to the Contractor 
for work done up to the time of entey and expulsion. ‘The Engineer 
shall declare the value of the materials whether unused or partially used 
and the value of construction equipment and any part of the temporary 
works. 


If che Employer shall enter and expel the Contractor under this 
clause, he shall not be liable to pay the Contractor any money on 
account of the Contract until the expiration of the defects liability 
Period, and thereafter until the costs of completion and malsing good 
any defects of the works, damayes for delay in completion Gany), and 
all other expenses incusted by the Employer have been ascertained and. 


their amount certified by the Engineer. The Contractor shall then be 
entitled to ceceive only such sum or sums (if any) as the Engineer may 
certify would have been due to him upon due completion by him after 
deducting the said amount. But if such amount shall exceed the sum 
which would have been payable to the Contractor on due completion 
by him, then the Contractor shall upon demand pay to the Employer 
the amount of such excess. The Employer may recover this amount 


fom any money due to the Contractor without the need to tesort to 
legal procedures. 


Cantata Dimensions is Cortration 


8.26 Final accounting 


The Contractor shall submit the 
bur aot laze than a period specificd usually during the maintenance 
period. The Engineer shall issue the final certifieate within the petiod 
specified after above submission provided the aecestary details have 
been submited wit 


al account as soon as possible 


in che final account 


Accordingly, the interim valuations are estimates under the conteact 
for the pucpose of practical and expeditious evahiation of payments 
bemade to the Contractor. It should be aoted that an interim certificate 
{8 not conclusive about anything, Anything included in such a certifieate 
may yet be the subject ofa later certificate Itis only the final cestifiente 
that is ever conchisive Amounts included in incerim valuations have 
xno bearing on the ukimate settlement of final accounts, However, the 
necessity for progressive submission and scrtlement of final account 
can be established from the beginning of the project in compliance 
with the primary intention of ths provision. When submutted either 
cntitely orn meaningful components, cach final accouat should inchide 
substantiation forall variations presented in a cleat and logscal Format 
‘with fulland particularin formation. Substaatiation of variations should 
be pertinent, fully cormborated, readily identifiable and in accordance 
with the conditions of conteact. 


As soon as any section of work is fi 


lly determined oF has been 
completed on site, such section of work can be measured and valued 
and be aubmizted with all supporting details in order that the process 
of verification and agreement may be concluded satisfictorily with 
expedition, On the other hand, the liability of che quanvity surveyor 
expices after a period specified, usually 2 years, from the date of 
agreement by the Engineer of the final account as specified in some 
conditions of engagement for quantity surveying services. 


8.27 Final settlement 
Final cettlement isa part of contract close out which isthe last practical 


opportunity to ensure that the parties have been fully satisfied with 
ther ‘ecurns’ For example the Employer to ensure that he paid che 


zeny 
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Contractor only the amount of money itis obligated under the contract. 
"The Employer's accounting and internal audits are primarily responsible 
for ensuring that the final settlement with the Contractor is correct. 
‘Since many errors in the final sertlement of cost are costly, the close-out 
‘usually involves a detailed administrative procedure. The purpose is to 
verify that both pasties, he Employer and the Contractor, have fulfilled 
their contractual obligations and there are no liabilities remaining, 
In addition, 
the contract and determine if there are any lessons leamed for future 
contracting, 


contract close-out is the time to assess the success of 


The final settlement does bring about a sense of finality w the 
negotiations leading up to the agreement of the final account. Both the 
Employer and the Contactor shall sign the final account starement to 
signify that the final contract price represents the full and final value 
‘of work done including all claims and thereafter no pasty will entertain 
any claims whatsoever under the contract, A no-claim certificate as in 
some contracts takes the similar purpose of a final settlement form. 


Just such a situation was secently considered ia the Coust of Appeal 
‘case of Hur Saree*. The court found that there wasa unilateral mistake 
bby Hurst's PM and that rectification to that document should be made 
to delete the reference to full and final settlement of all claims ei 
‘on the premise that there was knowledge (but not necessatily proven 
actual knowledge) by the other party of the unilateral mistake, There 
‘was ample consideration and no estoppel applicable. A lesson to learn is. 
that ifa fulland final account settlement statementis signed by mistake 
Ge. because of the insertion of terms thar give the document a starus 
that had not been noticed by the petson signing the Statement) and 
if it can be shown thar the other party had knowledge of thar mistake 
(even if that knowledge was only what might be considered as being 
“constructive” knowledge) the Courts are likely co rectify the final 
settlement to remove the offending terms. 


Unless expressly provided for within the contract, a final settlement 
form will probably be viewed as being a document that was previously 
tua. contemplated by the Contract, and as such the representatives given 
authority to sign documents under the contract would not necessarily 
33 Huest Stores & Interion Led y MI. Eucope Peopeety Lc CA 1 Apeil 2004 
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have that same authority for signing what would effectively be an 
excontractual document. In nutshell, there is always a possibility 
of amending any statement. A mere title of final starement does not 
necessarily constitute finality. 


Reopening after final settlement is another concern, Parties sign 
a form of starement to the effect thar they agree to payment of the 
balance due on the final account on ‘full and final settlement’ basis 
Payments will not be made unless this form is signed. Where one party, 
(ie. the Contractor of sub Contactos), has completed his side of the 
bargain and agrees to forego an entitlement to full payment, there must 
be consideration if the agseement is to be binding, In other words the 
Contractor or sub Contractor must have received some benefit. For 
example, if the payment were to be made earlier than conteactually 
tequited this would amount to consideration for payment of the lesser 
sum to which agreement was given, 


‘The acceptance ofa sum less than the Contractor of sub Contractor's 
duc entitlement would be considered as a variation to the contract. If 
fan agecement is made whereby the Contractor of sub Contractor agrees 
to forego part of his entitlement in the absence of consideration the 
agreement will not be binding, This is in line with the principle of 
accord and satisfaction. 


It may be however that the final balance includes a sum which 
was disputed and the Contractor considers the amount in tespect of 
the disputed sum is less thar he considers due. Hudson's ‘Building and. 

ingincering Contracts’ 10th Edition as at page 22 states: However, 
consideration may be present in such a case if some bona fide dispute 
exists and a claim is given up in return for the promise to accept less.” 


‘This being the case the agreement will be binding, In another court 
case, the Employer teld decorators that unless they agreed to accept a 
sum substantially less than the amount of theit account, she would pay 
them nothing avall. They signed a written document agreeing to accept 
the reduced payment in full satisfaction of their claim. Later they sued 
for the full amount. lt was held by the Court of Appeal there was no 


BH D&C Bakers Lad v- Rees (1966) 
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truc accord, because the plaintiffs had acted as a result ofa threat which 
\was without any justification, and there was no consideration present. 


For accord and satisfaction wo be effective one party must have 
foregone some part of his obligations, eg payment in Full of all 
entitlements ia retuen for some form of consideration. Where an 
agweement is reached but unknown co boch parties an entitlement 
has not been provided for, it could be argued by the Contmactot of 
sub Contractor that the common intention is not reflected by the 
agreement. The Court under those circumstances may order that the 
agreement be rectified to reflect the intention of its signatories 


8.28 Payments to consultants 


In consideration of the provision of services, the Employer will pay the 
consultant the fee calculated in the mannee provided in the agreement. 
Payment, in part or in total, of the fee set out in the agreement does 
‘not constitute an acceptance by the Employer of the services and does 
not amount to a waiver of any right or action which the Employer 
may have at any time ayainst the consultant, Also, the Employer 
‘will reimburse the consultant any reasonable costs, expenses, fees oF 
charges incurred by the consultant limited to those items set out in the 
agreement, provicled that in all cases the consultant has first obtained 
the Employers price written approval to incur ot pay those costs, 
‘expenses, fees o€ charges. 


8.29 Function of certificates 


Certificates, generally issued by the Engineer, Employers Agent 
or the Contracts Administrator, constitute consent, satisfaction, 
recommendation, approval of certification of a subject issue under 
concern. Be it interim valuation, final amount, taking over, maintenance 
‘ornon compliance, a certificates confirmation in writing, documentary 
evidence and a determinative recotd of meeting one’s obligation or an 
tun fulfillment of the same. An interim payment certificate is to confirm, 
smental pay 
due under the conteict. Completion of takeover over certificate mark 
the point of time at which the 


the work done and in turn the release of net inc 


ployer is entitled to take over the 
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completed works so that insurance obligation related to physical works 
ceases. OF course, in some contnicts, the insutance liability continues 
till the end of maintenance period. However the liability to insure works, 
transfers from the Contractor to the Employer at some point of time, 
A certificate of non-completion record the failuce by the Contractor 
to complete by the due date and it = sometimes a condition precedent 
to deduction by the Employer of liquickted damages. Maintenance 
cettificate consteutes approval of works and finality of the conteact. 
Is issued only on a final inspection just before the expiry of the said 
period provided that the Engineer is satisfied that all defects have 
been adequately remedied and there will be no requitement (o extend, 
the defects liability period. It will trigger release of aay final retained, 
percentage held with the Employer 


‘The final certificate should reflect the toral value of work done by 
the Contiactot. The final certificare constitutes (in the absence of a 
valid defence) condlusive evidence of the value of dhe work done and, 
the amount due to the Contractor, and embodies a binding obligation. 
ton the part of the Employer io pay that amount. The falure of the 
Employer to pay within the time stipulated entitles the Contractor to. 
sue on this certificate, 


Upon the finality of the certificace, once valilly issued, in che 
absence of a contractual provision to the contrary, can not be withdeawn, 
bor cancelled by the Engineer in order w corsect mistakes of fact or 
value in it, Therefore once the Engineer has issued the certificate, he 
is functs offsio (has discharged his office) insofar as the eextificate and. 
matters pertaining thereto are concemed. 


When itis known that the final certificate is not entisely accurate 
in relation 10 either the valuation reflected oF the amount dhe to the 
Contractor, se would not be conteary to public policy to enforce t. Public 
poli is hrgely concerned with the potential for manifest unfairaess or 
injustice within a given situation. Where, therefore, the Employer has 
suffered damage through a negligent failure on the past of ether his 
reptesentative to act in his best interests, he would have an action for 
damages against them. The situation where the cert 

be inaccurate is therefore not one inhercatly fraught with unfaisness 
br injustice as far as the Employer is concerned. 


sate i known to. 
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The final certificate is therefore a final teconctliation statement that 
denotes the final amount due under the contract after all adjustments 
made in the contract sum. It will reflect all the deductions and 
additions that are made as appropriate, including any correction costs 
of outstanding defects. 


‘Meanwhile, conditions of contract mandate the Contractor also 
‘on the issue of some cettificates such as no-objection certificate, n0- 
claims certificate, and express undertaking that the works have been 
completed for the enginece to verify the position of completion. No 
‘objection certificate is to expressly allow 2 freedom of choice on the 
other party to act of forbid a contractual requirement without affecting 
its own rights, No claims certificate is to confirm in writing that there 
will he no more claims of whatsoever nanure, An express undertaking 
as to completion of woks is t0 call upon the Engineer to undertake 
[Proceedings related to taking over af completed works. 


Therefore, each certificate has its own Function. However, care 
must be taken 10 ensure accuracy and validity of such a certificate 
since it can be contested in a law sui at alater time. Although some 
contracts confer the ability on an arbitrator to open up teview ar amend 
certificates, Courts stain much of the ability to amend the contents of 
certificate and set aside any award of arbitration. ‘The ‘cortection and 
withholding certificate’ provision allows flexibility for the Engineer to 
make necessary adjustments in a previous interim certificate. 


8.30 Summary 


A primary obligation upon the Employer is to pay the Contractor 
promptly and fully the sum of money due under the contract in line 
‘with the progress unless there are specific reasons for withholding it. 
Tnterim valuations are estimates under the contract for the purpose 
‘of practical and expeditious evaluation of payments to be made to 
the Contractor. Interim certificates are not conclusive about anything, 
Anything inchided in such a certificate may yet be the subject of a 
later certificate. It is omly the final certificate tha 

Amountsincluded in interim valuations have no beating on the ultimate 
settlement of final accounts. 


is ever conclusive. 
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Conditions of contract sometimes provide the Conteactor a right to, 
suspend work #f there is non-payment despite of whether the Contactor 
by virtue of law cannot approbate or reprobate a contract. However, 
it is nor always the case where in some contracts; the Conteactor has 
no choice up until seitlement for a claim on interests for delay in 
honouting certificates, within a reasonable period of time. Meanwhile, 
conditional clauses ate not favoused by Courts on public policy. 


CHAPTER 9 
COMMENCEMENT, COMPLETION, 
EXTENSION AND MAINTENANCE 


9.1 Introduction 


Commencement of works is a landmark that many standaed forms of 
contract give a prominence. The Contractor should commence works 
within the time frame stated in dhe contract from the issue of letter of 
acceptance and proceed with due expedition except as may be expressly 
sanctioned, ordered by the Engineer or wholly beyond the Contractor's 
control. With the written ordets of the Engineer to commence work, 
a sequence of operations has heen generally stipulated in the project 
specification. However, the contractual commencement would be the 
date as specified in the commencement order in case the letter ofaward. 
lr acceptance ix silent ar referenced otherwise 


Commencement depends also on availability of the site. ‘The 
Employer shall give the possession of site of access to site, asthe case 
may he, In the event the Employer fails wo comply with this clause, 
the Contractor immediately qualifies for an extension of time and/or 
additional cost. 


Obviously, the Contractor is entitled to possession of whole of 
the site unless otherwise specified, though access to some paris may 
not be requited till later stage of the project. The area given to the 
Contractor must be the actual area to be built with a working space 
surrounding the area earmarked for construction enough 10 enable 
the work to be undertaken. The Contractor shall beae all costs for 
special of temporary way leaves in connection with access t site and. 
any additional accommodation required for the purpose of work. Abo, 
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the Contractor shall maintain access for inspection, operation and 
maintenance of any installations belonging to the Employer, which is 
‘not being part of the contract but lie within the site or elsewhere. Use of 
sie has been restricted only for the purpose connected with works. The 
lands and other places outside the site under contecl of the Employer 
shall be used strictly in accordance with the Employer's instruction, 


Handing over the site part by part according to an ageced program 
can also take place in some cases where the public or any other 
hindrance is apparent or inevitable. Sometimes, the Employer may 
defer the date for possession on reasonable grounds so that the delay 
in commencement and deferred site possession must be causally related 
in a valid claim for time extension. For example, the Engineer has 
declared 30th January as the day of commencement, but the site is not 
fully handed over up until 10th February the date he issued another 
letter informing the handing over the whole site. What date would 
bbe considered as the start date for the project? Tr is sensible thar the 
‘commencement date remains as 30th January but the Contractor may 
be entitled to a claim for an extension of the time for completion, 
depending on how this partial site possession actually affected the site 
processes. Although it involves the Contractor following the notification 
and claims procedure, the practical proposition is to adjust the progeam. 
either by changing the sequs 

such away that the scheduled completion is not going to altet. The 
premise is thar the extent of the entitlement might nor be as great as 
the gap of time period but will depend upon many things, including, 
whether the Contractor was denied access at all of was allowed access. 
fo commence on part of the works; and, most importantly, whether the 
delay cannot be mitigated without additional expense. 


of works or some other alternative in 


9.2 Rate of progress 


‘The Contractor hasan absolute discretion as to how the work is planned 
and executed, as long as the works are completed on time, Whilst 
clause 14 in many standard forms requires the Conteactor to submit a 
[program for the execution of works, this in itself does not mean that 
there is a contractual obligation to adhere to that progeam. Simply 
because the construction progeam is a living tool and basically the date 
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for commencement, completion, milestones and any other specified 
constraint are only binding. All the other components in a program are 
likely to change on daily basis by very nature of construction. 


Looking, back at the manner in which the execution is continuing, 
the Engineer may take action an the contractual provision that 4 
dedicated for cate of progress. Ie is generally the clause that imposes 
upon the Contractor to proceed work with due expedition and without 
delay which makes in a failure to so comply a ground on which the 
Employer may be able to determine the continuity of the Contractor's 
employment. ‘The Contractor shall therefore maintain a reasonable 
degree of progress with sufficient labour, materials and plant to yield 
substantial work in accordance with the contract. Applying physical 
capacity industriously and efficiently, a Contractor may meet the 
primary intention of this clause. However, if the Engineer finds the 
existing rate of progress is too slow to ensure due completion, meaning 
running behind the schedule, he shall so notify the Contractor in 
weiting, The Engineer may approve the necessary steps to accelerate the 
progress. Acceleration or buying back of time usually occurs when the 
time of performance is shortened. It occurs when the Employer directs 
thar work be completed earlier than is required by the c¢ 
Conteactor may be attempting to catch up his own delays. The first one 
is the Employer's benefit and the second one is the Contractor's 


Asa means of acceleration, irrespective of the source, the Contractor 
is not entitled to any additional payment by working at night os in 
statutory holidays without consent of the Fmployer. Site operations in 
hight acc aot petmitted except if the work is unavoidable or absolutely 
necessary for saving of life or property where the Contractor shall 
immediately inform the Engincer’s representative im a requirement of 
night of holiday work. This is not applicable for the works customarily 
carried out by rotary or double shifts. The need for this clause would, 
have arisen from a common law obligation of the Contractor to avoid 
nuisance to neighbours. This requirement further embodies the need 
for the workers to have sest time essential for health. 
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9.3 Practical completion 


Practical completion is the completion of all the construction activities 
(asks) that have to be done. Completion is something which occurs 
only after all defects, shrinkages and other faults have been remedied 
for the Employer's trouble free occupancy. Once a certificate to that 
effect has been given, it would make the liquidated damages provision 
unworkable, Usually it means a bona fide completion that is free of 
known of patent defects so as to enable the Employer to enter into full 
‘occupation. 


Certificate of completion establishes many signposts in a conteact. 
Basically, the Employer takes possession of works, the Contractor’s 
obligation to insure works comes t0 an end unless expressly provided 
otherwise, the liability of the Contractor to pay damages for late 
‘completion ceases, the Contractor becomes entitled co the release of 
first half of retained money, and the detects Hability period begins. 


Contractually, the Contractor is obliged to complete whole of the 
works within the period given in the contract subject to any extensions 
granted. Altetnatively, his obligation would be to complete each section 
of the project if divided, on part by part basis, within the specified 
Period for each section subject to any extension granted. 


he Engineer shall issue the certificate of completion usually within 
28 days of Conteactor’s notice provided the Contractor has fulfilled the 
said requirements. However, ir is nor stared in this clause as to what 
action the Contractor should take in the event the Engineer fails to 
respond positively or negatively to the Contractor's notice. 


9.4 Substantial completion 


Completion may take several forms such as substantial, partial, stage 
and practical each having its own commercial and contractual outcome. 
Substantial completion is the completion to a state which allows the 
Employer to take over the works in possession and enter into functional 
‘or operational occupation but with minor outstanding works which 
‘may include remedying defects to be completed in the maintenance 
petiod. This is not essentially the practical completion where the works 
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are to be fully completed to a level thar the Employer is able to encer 
into full beneficial occupation, 


‘The Contractor notifies the Engineer when he believes the works 
havebeea substantially completed. The Engiacee shall then inform the 
Contractor of any outstanding work to be done before the certificate 
of substantial completion is issued. The Contractor is obliged to carry 
‘out such work for the beneficial use. ‘The beneficial useis only possible 
whenever the works are complered to the extent the Employer can 
‘occupy. Upon the Contractor's undertaking in waiting as mentioned, 
the Engineer shall issue the certificate of substantial completion usually 
within 28 days subject to completion of further outstanding, works 
during maintenance pesicd. 


However, the Conteactor has the total respcnsibility for whole of 
his work up to the date of completion as determined by the issue of 
a completion certificate. Subsequent to this date, the Contractor is 
“obliged to make good any defects where his matenals and workmanship 
are found to be defective. The conceact generally does not require 4 
complete fully Aedged performance by the date for completion so thar 
maintenance period is possible for any installations decmed subsidiary 
and/or necessary in alition w correction of defects 


Prior to the work being declared substantially complete, the 
Contractor would have made a list of all known minor cotteetions, 
defects to be touched up, and other remaining contract requirements 
yet to be performed, The Engineer would ustially check the Hist and 
Supplement i with aay additionally obsceved items. This cestificate 
shall be co-signed by the Employer and Conteactor indicating theie 
agicement to the respective allocations of responsibility for security, 
maintenance, heat, utilities, and damage to the work, and insurance, 
‘The certificate also determines the time within which the punch list 
work is to be accomplished by the Conteactor. The Employes is then 
entitled to move in and occupy the premises. ‘The Conteactor would 
then continue with the work of the punch list, completing all remaining, 
contact requitements within the ageced time. The Contrictot is not 
relieved of responsibilicy for correcting or completing any contract 
requirement inadvertently omitted from the punch list 
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Ie is also considered that when an Employer occupies of gains 
beneficial use of a building of facility, that occupation of use will 
amount to completion of the works even in circumstances where 
1 cettificate of completion has not been issued. The recent care of 
Inpresa Castel? examined this question in the context of the JCT with 
Contractor's Design Standart Form of uilding Contract. 


Substantial completion és the stage in the progress of the work when 
the work or designated portion is sufficiently complete in accordance 
with the contnct documents so that Employer cin occupy ot uitlize the 
work fr its intended use, Substantial completion is the completion t0 a 
state which allows the Employer to take over the works in possession 
and enter into a reasonably functional or operational occupation but 
with minor outstanching works which may include remedying defects 
to be completed ia the maintenance petiod This is aot essentially the 
‘practical completion where the works are to be fally completed ro a level 
that the Employer is able to enter into full beneficial occupation, 


9.5 Stage completion 


This is in cases where the Engineer intends to issue a certificate of 
completion by stages. If the intention of the contract is to complete 
in phases, itis essential that the contract document provides for it. A 
certificate of completion by stages may be issued in respect of specified 
sections or parts of the work, which completed and taken over by the 
Employer. 

‘The Contractor shall complete works by a specified date or a 
specified period, and possibly in stages or sections 2s specified and 
shall progress the works regulady and diligently, and finally works to 
an accepted program, updating when the actual progress differs from 
the program and sevising the progeam to include corrective measures 
in mitigating the effects of delays 


35 _Impresa Calli -v- Cola Holdings (2002) 
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9.6 Partial completion 


Partial completion is where a part of the works is taken over by the 
Employer before the date of completion of whole of the works. The 
Employer takes over some designated work that is completed partially 
While some of the minor works in progress. In the event the Employer 
takes posession of any completed work prior to substantial completion 
then, since the Contractor can not be held directly responsible for the 
actions of the Employer, the obligations of the Contractor with regard 
to that work are Himited to those conditions pertaining to the period 
of maintenance as stipulated by the contract. 


The associated cost implications upon the issue of a certificate of 
completion shall apply equally: to the work taken into beneficial use 
or occupancy. In such cases, the Engineer may, issue a certificate of 
partial completion applicable wo dhe section of work. The Contractcr’s 
lhability on penalty, insurance and defects together with the right for 
retcation recovery will also be pastially limited with the issue of the 
partial completion certificate 


9.7 Milestone completion 


Milestone completion has a strict deadline for completion of each 
segment of work designated as milestones. When a milestone completion 
is absenr under the contract, being. a patent defect, and the Conteactor 
becomes cligible for extension, the Engineer has to option but to 
‘grant the Contractor a period of extension to the contract as a whole. 
‘This is no longer sensible as it unduly benefits the Contractor for 
time extension for the entire contract even on an excusable delay at 
any single location and penalizes him on delay in completion of work 
at any single location despite of timely completion in other locations. 
The contract should specifically provide for ‘milestones’ and such a 
requirement shall be stared under conditions. If the inteation of the 
contract is to complete in milestones, i is essential that the contract 
document expeessly provides for it, as tis entieclya different conteactual 
machinery, where the cestifieates of completion by milestones are issued 
in sespect of works that have been taken over by the Employer for his 
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beneficial use and accordingly the insurance, defects liability, penalty 
‘ete will take effect. 


For instance, road projects where the scope of works can be easily 
grouped into mileages, chainages, arcawise or teadewise, can have 
milestone completion targets. Fach individual segment can therefore 
bbe treated discretely for the purpose of time extension, liquidated 
damages, retention, insurance, defects liability ete, etc. ‘This will avoid 
illogically granted time extensions and prolongation costs. 


9.8 Early completion 


"The fact that a Contractor isable to complete a project on time or ahead 
of schedule, notwithstanding the complained-of delay, will nor provide 
any defence to the Employer against suspension of work or breach of 
‘implied duty claims. An Employer may not prevent a Conteactor’s eatly 
‘completion of his assignment with impunity, Based on the duty not 
hinder or delay the Contractor, Courts have recognized the sight of a 
Conteactor to complete earlier than scheduled. 


To prevail in its claim for early completion, the Contractor must 
demonstrate thar its planned schedule for early completion was both 
reasonable and attainable. However, it is not necessary to the Contractor's 
recowery that the Contractor communicates its intent to finish early to. 
the Employer. In some contracts, there is a bonus scheme 0 persuade 
carly completion since the bonus to incur is much more advantageous 
than losing ‘eaely birds’ in reruen on capital investment. 


9.9 Extension of time 


‘The primary purpose is enable granting extension of time for 
contractual completion so as to prevent the time being set at large and 
ro preserve the Employer's right to deduct liquidated damages for late 
completion. 


‘Typically, the time extension clause deals only with the time 
‘extension and does not address anything related to additional payments. 
It specifies the sequence of action for granting extension of time. As 
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a principle, an extension of time can only be validly granted if che 
procedures, which the contact lays down, ate strictly followed. The 
Contractor shall submit full and detailed particulars of the delay he 
suifered within the period as specified after such occurrence oras s90n 
as are practicable. The Engineer shall investigate such submission and. 
tefer to the Employer with the time and cast implications, along with 
the basis of his decision, Once the decision is confirmed, the Engineer 
shall notify the Contractor accordingly. ‘The Engineet’s decision is final 
and binding, 


9.10 Extension of phase completion 


Whenever projects are classified into phases with individual target 
completion dates, the conteactual treatment ia terms of commencement, 
completion, and maincenance must be autonomous, The autonomy shall 
_govern the mechaaism of insurance, retention, advance recovery, defects 
Tiability and so forth. However, in some cases, the Contractors amgue 
that the delays were caused by a considecable amount of modifications 
to the original scope and as a result, indieectly affected works related 
to other an going phases, so that the Employer should grant time 
extension for the whole project. It may not, however, specifically agree 
to extend the start date of date of completion of any athor phase of 
the project that might arguably be affected by the delayed completion 
lf the first phases. 


Contractor may argue that if the Employer extended the time for 
completing one phase, it must be assumed that the time for starting and 
completing the next phase would likewise be geanted a rime extension, 
(On ths issue of whether the project completion date should have been 
extended due 10 the extensions on the individual phases, it can be found 
that the change otders were self contained and that the change in the 
completion date for one phase of the contract does not lengthen the 
period of time in which a subsequent phase was to be completed, unless 
expresily provided. However, it a question of technical arrangement 
by the Conteactor in cases his method statement is erystal clear to 
stablish a technically valid ground to win the case. 
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9.11 Extension decreased subsequently 


‘Time extension is to prevent the time for completion becoming at large 
and relieve the Contractor from liquidated damages for delays beyond 
his contzol only. Once granted, time extension can not be decteased 
subsequently such as in a reduction of time for completion in case of 
a substantially omitted scope of work. Howeves, EOT may be geanted 
incrementally in cases where Employer's risk portion is not predictable 
in prospective claims, subject to mutual consent in writing, that prevzous 
progresses. Any time impact duc to omission of work which results in 
a negative extension can also be considered in the next application for 
time extension, subject to how parties agree in the contract. 


wn be revisited once the effects cease as the work 


9.12 Delay events 


Events warranting an extension of time would include many valid 
reasons. Amongst them ate additional work such as those included in 
the Engineer's instruction for adjustment of ambiguities in contract 
documents, extea work included in any supplementary deawings 
or instruction, instruction to rectify damage from Employer's risk, 
instruction to uncover, make openings in or through, reinstate and 
make good any part of the works where such part is found 10 be 
‘executed in accordance with contract, instruction issued before the 
completion of works to remedy defects, shrinkages or other faults for 
which the Contractor is not liable as a result of search, instruction 
issued before the completion of works to search where any outcome is 
other than a lability of the Contactos, instruction to replace or tectify 
destruction from special risks, ere 


They also include any cause of delay referred to in the conditions 
such as Engineer's failure o¢ inability to issue any drawing or insteuction, 
physical obstruction or condition not foreseeable by an experienced 
Contractor, instruction for dealing with fossils, tests. sequired by 
Engineer, suspension, failure on the part of the Employer to give 
possession of site, exceptionally advesse climatic conditions and other 
special circumstances which occurred other than through defaule of 
the Contractor 
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Events related ro design changes may also cause time extension 
and adjustment in the conteact price. Design changes may be due 
to modification in type, method of constuction, of in materials for 
incorporation into permanent works which can even be in terms of 
colous, pattern, gauge, thickness, weight ete. The Engineer ms 

instruction in a discovery of a defect reasonably unforeseeable by an 
experienced Conteactor, not contemplated in the original tender or 


omission on the tendered scope subject to recavery of additional cost 
and time, However the rectification of a default of the Contractor 
which is expedient as a satisfactory remedy authorized by the Engineer 
shall be executed at the cost of the Contractor 


For extension of time to be geanted, the weather has to be 
exceptionally adverse. The intention is that the Conteactor should 
allow for fluctuations in the usual partern of weather and climate. Mere 
submission of rainfall data for instance does not establish a valid claim 
for the grant of extension of time. ‘The risk of weatheris to be borne by 
the Contractor who will presumably price the tender accordingly. An 
examination of local weather records shall establish what is normal for 
the locality, which helps identify the ‘exceptionally adverse’ weather. 
‘There can be no extension of time unless the whole project is actually 
or potentially delayed. ‘The actual facts on the site must be investigated 
to determine whether the occurrences referred to above affected any 
site operation critical to the scheduled completion. 


9.13 Interim approval on time extension 


(Only a handful of standard forms provide a mechanism for interim 
approval on time extensions. Although it does not however restrict the 
parties for mutual agreement, there is a valid argument for an interim 
level assessment whenever the effects of some delay events ate either 
invisible of continuing such th: 

particulars enough to safely conclude his time impact analysis. On 


the Contractor can not submit detail 


receipt of such interim dlaims, the Engineer shall make an interim, of 
sometimes called, tentative, provisional, or subject 0, determination 
of extension of time, Once the effects cease, the Contractor shall 
submit the final claim for overall determination giving due regerd 
to the ciccumstances involved. It is a matter for the Engineer to take 
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Uutmosteate when determining time extension prospectively since time 
extension once granted can not be reversed unless otherwise parties 
mutually agree or stated in the contract 


The Engineer owes amoral obligation to forma technical opinion 
‘on the question where the completion of work is likely to have been of 
has been delayed for any of the reasons unless and until the Centnctor 
hhas submitted full and detail particulars of the delay. Where the 
Contractor fails to setve a proper delay notice this will not result ia the 
loss of right toan extension of time unless the contract expressly states 
that the notice is a condition precedent to the right to an extension of 


The time extension clause does not specifically empower the 
Engineer to extend time retrospectively. The purpose of extending time 
is to give the Contactor a date to work towaeds. However, a Conteictor 
who wishes to claim an extension of time must at all times have used 
his “best endeavour’ to prevent delay in the progress of work. Te will 
not he enough for a Contractor to demonstrate that accorcing to his 
program delay fellon the critical path. Itis actual not planned progeess 
tharis relevant. Giving notices, keeping records and updating program 
is essential ingredients of a successful claim of time extension. 


9.14 Time at large and reasonable time 


Time at large is a situation where the Contractor is prevented from 
completing by the completion date and there is no right to extend time 
nor is # properly extended so that the Employer ean ao longer insist 
upon the completion dare and time is said to be at large ‘The rest i that 
how the parties have come to be without an enforceable completion 
dare and secondly howa reasonable time to complete he calculated, The 
essence is that the promixce cannot insist upon the performance of aa 
obligation which he has prevented the promisor from performing, This 
is prevention principle that the Employer cannot hold the Contractor 
to a specified completion date, ifthe Employer has by act oF omission 


Coneractual Dimensions in Couserucion 


prevented the Contractor from completing by that date. Instead, time 
becomes at late and the obligation to complete the project by the 
specified date is replaced by an implied obligation to complete within 
a reasonable time. 


IF time does become ‘at lagge’, the Contractor's obligation is to 
complete within a ceasonable time. What constitutes a reasonable 
time is a question of fact. The principles to be applied are those in 
Panthand Hick v Raymond & Reif®. This is in selation to circumstances 
which existed at the time when the contract obligations are performed, 
but excluding ciecumstances which were under the conttol of the 
Contractor, In Britis Sed! case”, Lord Gott applied these principles 
by first considering what in ordinary circumstances a reasonable time 
for performance was and chen considering to what extent the time for 
performance of the Contractor was in fact extended by extraordinary 
Circumstances outside his contol. Whether a reasonable time has been. 
taken to do the works eannot be decided in advance, but only after the 
work has been done. 


In Shawton Engineering v DGP International, there were variations 
to the contract but there was no contractual mechanism for extending, 
time on account of the variations. Tewas accepted that the effect in law 
lf the variations was that GP became abliged to complete theie work: 
within a reasonable time, Shawton sought to terminate the conteact 
fon the basis of GP's breach of contract of failure to complete, DGP 
stated thar they were not in breach, because on the facts a reasonable 
time had aor expired. 


‘The Court of Appeal held thar a reasonable time had ro be 
judged at the time when the question arises in the light of all relevant 
circumstances. One of the circumstances was the original contract date, 
even if DGP had underestimated the work content. 


Equally, the true work content was a relevant circumstance. The 
mere insteucting of a variation after the original date for completion 


36° Paniland Fick v. Raymond & Reid, [1893] AC 22)) 
87 Batish Steelcase Comotation v Cleveland Bridge & Eng Co [1781] 24BL100 
38 Shavton Enpincesiag Led-e- DGP Ieenatonal Lid and Orhers, CA 2005, 


Bo 


‘would nor by itself necessarily mean that a reasonable time had to be 
assessed afeesh by reference only to the variation, 


In commercial contracts the parties usually intend the works to be 
completed by an agreed date. In many conteacts the date for completion 
will be stated as an express term. The term ‘time at large’ is not a 
legal term, but describes a situation where there is no definite date for 
completion, either by absence from the conteact terms or arising from 
‘events. Time is said to be ‘atlarge” because the date for completion is 
not fixed before carrying out the work, but determined after the work 
has been commenced and/or completed Whenever the time is of 
‘essence, any violation of deadlines will amount to a breach of contract. 
“Time #8 of essence’ can be presumed in some contracts but typical 
construction contracts are not in essence of time since the faluse to 
‘mest scheduled completion does not invalidate a contract and is not 
the sole reason wo terminate a contract. 


9.15 Employer's delays 


‘There was an issue in aUK court case”. Defective workwas discovered 
before practical completion had been achieved. The Employer was 
responsible for long delays due to its failure to approve a scheme of 
remedial works. A dispute arose conceming the Contractor's entitlement 
to an extension of time. However, there was no specific provision 
included for an extension of ime when the Coatractor is ddayed by 
the Employer. 


The Court of Appeal considered this to be a fatal shortcoming, 
Where an act of prevention such as a delay in approving a remedial 
scheme causes delay its essential that the conteact includes a provision 
forthe granting of an extension of time. In the event of alack of such a 
provision the completion date falls away and the Conteactor is obliged 
to finish in a reasonable time. As a resul of the completion dare a0 
longer applying che Employer is unable wo apply Hiquidared damages 
‘even though the Contractor may be responsible For some element of 
the delay to completioa, 


3) Deak Construction (Livespool) Lad y MeKinney Fousdations Led (1970) 
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‘The primary idea of including an EOT provision is to preserve 
the Contractor's obligation to complete within a specified time and in 
doing so tw prevent the Fumployer’s right to LD when by his acts, the 
Employer has delayed the Conteactor and is responsible in part for late 
completion. The fact that the Conteactor is the obvious rccipient of 
benefit in gaining relief feom L1Disa secondary outcome. In fact, in the 
absence of EOT provisions, aContiactor would be able to successfully 
contest the 1.0 provisions when the Employer contributes ro dekiys. ll 
what Employer gets out of LD provisions is the relief on the burden, 
of proving his loss and the right to deduct LD ftom sums due 
the Contractor. To the extent that the Employers’ teue losses may be 
‘greater chan the stipulated level for LD the Employer is disadvantaged 
by ageeeing to a restrictive remedy. On the other hand, LD provisions 
are beneficial « Contractors for they not only limit their Hability for 
late completion to the sums stipulated, but they know in advance the 
ceatent of rskin late completion, [f sch provisions are not in place, the 
Contractor would be able to claim ‘time at large’ and the Contractors 
obligation would be to complete withia a ‘reasonable time’ presumably 
that the clause 14 program isthe basis i order to be consistent with the 
bargain which both parties entered into. Accordingly if the Employer 
carries out some act that prevents the Contractor completing the works. 
by the date for completion, for example fading to give possession of 
the site on de date, chen he can no longer insist thar the Contractor 
finishes his works by the stipulated date for completion. This principle 
thas been established in the case of Holme vs Guppy far back in 1838, 


Te-was also noted in Bilinincase® that che main Contractor is bound 
to complete the work by the date for completion stated in the conteact 
ithe fails w do so, he will be liable for LD 10 the Employer, subject 
to exception that the Employer is not entitled to LID if by his acts of 
omissions he has prevented the main Contractor from completing his 
work by the completion date. On the other hand, if the Contractor 
imtends to avoid LD by showing his entitlement for EOT, he must 
induce evidence to prove that; his progeam at the time was realistic 
and he could have achieved targets, he was achieving the pre-planned. 
tate of progress, a delaying event occurred, cause of the delay gives a 
ET eatidlement under the contract, delaying event affected the rate 


WO Bikoins GLC (1989) 
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of progress of relevant activities, and the effect to such activities has 
afiected the completion date —indeed a chain in the burden of proof 
for any typical claim, 


(On the other hand, the Employer does not nced to prove actual 
damages but LD’s ate 1101 usually enforceable if imposed as a penalty. 
Two eases, Dunlop Tyre" and Philips HK, provide some guidelines for 
distinguishing beeween LD and a penalty. In short, itis a penaley if 
the sum is excessive in amount in comparison with the greatest loss 
conceivably followed from the breach’. Accordingly, a party can challenge 
the valigity ofa LDS sum after che contract has been signed. However, 
a Court may be slow to interfere with a LD clause negotiated at arm's 
length benween parties having commercial interests. In particular, the 
CCoutt will not be impressed by arguments that the actual loss suffered 
is less than the estimated damages, unless the discrepancy is so large 
that it demonstrates that the sum could not have been a genuine pre- 
‘estimate of the likely loss. 


9.16 Penalty imposition 


A common belief is that time extension (EOT) provisions are for 
the benefit of the Contractor and liquidared damages (LD) for the 
benefit of the Employer. However, this belief is not only wrong but 
‘promotes the reverse of true intensions. LD is an early calculation of 
the expected loss under the contract whereas penal damages are to 
treat the Contractorin a punitive sense probably heyond the actual loss. 
‘sh to consent to 
a contract which includes a penal clause, they are unable to, in strict 
legal terms, subject to however thar in some cases, Courts uphold the 
application of conteactual provisions. LD shouldbe a genuine estimate 
lf the likely loss provicled the true intension is to persuade timely 
completion. If the intention is to counter slow progress, then there 
provision in the contract where the Engineer calls for a 
recovery plan that is technically feasible, because it is not that easy to 
reverse penalty 


Exen if wo parties genuinely and without coercion 


is a separa 


WT Dunlop Pacumatic Tyee Co Lad. New Garage & Motor Co Led [1915] AC 


42 Philips TIKLtd v The Atomey Geneeil of TK (1998) 
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Tn essence, the decision in Dunlop Pacumatic case was that there 
must be a presumption that liquidated damages clauses must be valid 
and can not be a penalty that is not enforceable as a matter of public 
policy. Courts also contend that liquidared damages are to be treated 
as an ‘entire remedy’ ‘This means that the liquidated damage is to be 
treated as a comprehensive remedy for the breach to which it relates - 
for example delay. 


However, penalty and LD has no difference in some counties 
where Employers impose penalty subject to a ceiling limit, without fear 
of being contested in Courts. Although the Contractor's exposure to 
penalty starts only when he fails to achieve scheduled completion, there 
are notable exceptions. Levying penalty starts according to a schedule 
of eventualities qualified already in the contract. These may be for 
instance in a road project when the Contractor delayed in commencing, 
some designated trench work or even a section of asphalt work, There 
are cases where penalty is applicable in delay in either commencement 
or in completion of almost all the individual activities, shown in the 
bar schedule. A delay due to submission of a traffic management 
plan would even be a case for penalty in addition to usual delay in 
completion of whole of works, to the extent where the Engineer has 
been given discrction to consider further penaky iffhe deems cequired. 
However, this discretion has no legal effect, sos a “dummy” clause that 
is non-enforceable when the other eventualities mect the ceiling limit. 
Contracts with Full of penalty events keep the Contractor in a very 
inflexible setting that restricts him in managing the project, definitely 
upsets the Contractor's technical movements freely within the project 
and tiles the even tisk apportionment in the contract. 


Any subsequent improvement in the progress to catch up delays is 
nora matter to waive nff penalty, and in fact is a Contractor's obligation 
under the clause, Rate of Progress. However, a request to reverse 
penalty already imposed on the contract can not be based on “good 
conduct’ which is immeasurable and is a pute subjective opinion as 
the Engineer on whar truly happened on the project, Bur they are nor 
seasons valid enough to reverse penalty as such. In fact, there is no 
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discretion conferred on the Engineer under the contract to reconsider 
penalty even in cases where the Enginece deems desirable, There is no 
mechanism for penalty reversal, expressly or impliedly, given in the 
contract also. 


Where the Engineer issues a variation after the contract completion 
date but before practical completion, it is appropriate where resultant 
delays occur for an EOT to be granted, Such EOT will be ealeulated 
by extending the completion date by the net period of delay. In a court 
cease involved Balfour Beatty Building Lid, it was held that gross period 
Lup to the time whea the vatied work had been completed was not the 

YT but the period of delay is co be added to 
the contract period or the extended conteact period as the case may 
be while a variation issued during a period of culpable delay would 
rot render time at large. This is fair by one way because it avoids 
excusing the Contractor from his own delays during the period under 
LD ot penalty. However, where the contact stipulates that time is of 
essence, failure to meet the particular date is a fundamental breach of 
contract entitling the other party to treat che contract as repudiated 
and claim damages. ‘Time is rarely of the essence in a constauction 
contract because the effect of such a provision is that if the building is 
‘not completed on acertain date then the Employer does not want the 
building at all and will treat the contract as repudiated, which is not 
the reality 


correct measure of the 


itis always up to the Conteactor to justify his basis and quantum, 
of entitlement with the contemporary records in support so that the 
Consultant shall revisit the entite issue and establish his verified final 
‘opinion on the net resultant impact on the scheduled compledion in 
line with the conteact principles after taking all the circumstances into. 
detail consideration. It is illogical to consider payment on time-related 
preliminary items as it would not realistically give a “faie entitlement’ 
since the basis of reimbursement might change fom case 10 case 
depending on the causes of delay and theie impact. For instance, an 
initial day in che commencement itself due to Employer's fault or his 
request would shift the whole schedule towards a definitive petiod so 


FB Balfour Beary Balding Lid -v-Chestermoune Properties Led (1093) 62 BLIE 
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thar the Contractor shall be compensated on pro-rata basis on time 
related preliminary activities that are directly affected because of the 
delyy. 


9.17 Cascading effects of delays 


In Liberty Mercian Limited » Dean & Dyball Construction Limited, the 
parties agreed for the consteuction of four retail units 10 be in five 
phases and provided liquidated damages in respect of each of the 
dates, It was JCT Standard Form of Building Contract (1998 Ed, 2003, 
Revision), Phased possession was found to be commercially important 
because the retailer (Che occupier) wished to continue trading from its 
old store until the new rerail units were ready for firing out. 


The sectional completion schedule provided for a fixed date 
of completion for each phase of che works, but a variable date of 
possession which fell on the date of completion of the preceding phase. 
The Contractor was found by the architect to have caused four weeks 
of culpable delay in Phase 1. However, in consequence, each of the 
subsequent four phases was similatly delayed by four veeks. 


‘The Employer sought to impose LDs for 20 weeks of delay (Le 
Four weeks for each phase). The Conteactor argued that it ought not to 
bbe ‘penalized! for the same four week delay five times over. Mr. Justice 
Coulson found that there was nothing wrong with the Contractor 
having to pay liquidated damages for a ‘cascading’ delay from Phase 
1 to the subsequent four phases of the works. He reasoned that the 
Pasties would have been aware that a petiod of culpable delay in Phase 1 
would cascade to delay in subsequent phases, Healso observed that the 
different cates for liquidated damages for each phase was sepresenting 
different losses unique to delays in each phase, which Hawed away the 
argument of penalty but genuine pre estimare, 


Rasically, the Contractor will not be entitled to an extension of time 
necessitated by its own defaul. The premise behind is that a wrongdoer 
‘ought not to be able to take advantage of ts own wrong, Accordingly, 


34 Libeety Meecin Liented v Dean & Dyball Construcsion Liste [208] 
EWHE 3617 (TC) 
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the Court was not in a position to support the ‘cascading’ argument, 
in any way. 


9.18 LD repayable after time extension 


In the ease of Reimvoad I imited 1 L. Brown & Sons Limited, the Employer 
had served a withholding notice timeously, deducting liquidated 
damages for the Contractor’ delay in reliance on the architects earlier 
non-completion certificate, ‘Three cys after the sum stated in the 
interim certificate had been paid to the Contractor (after deduction of 
the withheld amound, but prior to the final date for payment of the 
interim certificate, the architect geanted an extension of time which in 
turn decreased the amount of liquidated damages payable. 


‘The question wat whether the Employer wat in defat for not 
nteactor before the 


paying the balance of the amount due to the 
final dace for payment. On the same token, whether the extension of 
time deprived the Employer of the right to withhold in reliance on the 


non-completion certificate 


The Courts found that the Employer must, within a reasonable time, 
e-pay the liquidated damages after a new completion date has been set, 
and thar the effect of the extension was to cancel the non-completion 
certificate upon which the Employer’: right to deduct depended. Thus, 
the Employer's withholding notice, issued in reliance on then the valid 
non-completion certificate, itself remained valid norwithstanding the 
subsequent ‘cancellation’ of that certificate. 


9.19 Instructions issued during the period under 
liquidated damages 

“Time impact due to vatiaions during extended period under liquidated 
damages is added back to the prevailing contract completion date 
unless the delay behind the issue of vatiation is apparently because of 
the delay in works on the part ofthe Contractor. Inother words, where 
a delay event for which the Contractor is Hable occurs after the date 
contractually due for completion, and following a period of delay which 


[_Reimwond Limited w L Brown & Sons Limited [2008] UKHI. 12 
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would give rise to an extension, che effect is to wipe the slate clean and 
disentitle the Contractor from recovering, an extension for the earlier 
period of delay. This means the Contractor can not be relieved from 
the previous delays of his own. 


Ako, the Employer shall take the benefit of relying on his own delay 
that is subsequent to the delay event tesponsible by the Contractor, 
unless the Contractor establishes that the subsequent delay event caused 
by others, when he was rwady to commence ot continue the delayed 
works, so that he was prevented completion or recovery efforts on 
the delayed works. However, recommendation on one case does not 
establish precedence aver the next case but depends entirely on the 
facts 


9.20 Pending completion on the Employer's delay 


Major work pending completion would mean that there is a trouble 
in occupancy. However taking over would be possible in certain 
citcumstances where the tests on completion has been passed 
\withour major snags that may prevent the operation or occupancy of 
the building, despite the installation of a plant or any other dectco 
mechanical component to be supplied by the Employer, for inscance, 
supply of switchgear, although the item is cost significant, wherever 
the whole system can run on stand by temporary supply as envssaged 
by the design intent, till the permanent supply is in effect. As such, it 
is the date the flow has been diverted, tests on completion have been 
passed! and substantially completed that enabied the Employer to start 
operations. 


The logic behind the above argument is that the completion is the 
Fulfilment of obligation to complete the constuction and/or installation, 
of works that should be free from known or parent defects and that 
any oustanding works is minor, so that the Employers intended use 
or occupancy is nor prevented, 


Contracts generally do not require a complete fully fledged 
performance by the date for completion but the maintenance period 
is also possible for other installations deemed subsidiary in addition 
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to cortection of defects. Accordingly, the activities connected with 
the Employer supplied materials (perhaps without hindering the key 
technical abjectives of the project) can be considered to be taken place 
during the defects liability period and the Engineer can issue the Taking. 
‘over Certificate. The answer largely depends on the facts, more than 
how the contract has been worded as to when rightly due for the issue 
of Taking over Certificate. 


9.21 If disruption is caused by the Employes? 


If diseuption is caused by the Employer, it may give rise to a right to 
‘compensation. The SCL protocol states that disruption has a different 
‘meaning to delay. Disruption is the loss of productivity, disturbance, 
hindrance or inteseuption to the progress of a Contractor. Unlike delay, 
the disruption may not lead (0 late completion of the work. Generally, 
the Contractor is only able to recover distuption compensation to the 
extent that the Employer causes the disruption. Although many standard 
contracts do not deal expressly with disruption, a Contractor should 
‘maintain site records to establish eligibility and quantum thereafter. 


The Contractor shall give written notice to the Engineer when 
planned progress is likely to be diseupted. The notice shall include 
derails of the above resources and of why and by when itis required and 
of any diseuption likely to be suffered if is late. It may be necessary to 
demonstrate that an orderly and timely sequence of © 

by causes beyond control af the Contractor who was prevented from. 
working, in order to illustrate the effects of disruption, It is however 
difficult to assess the cost of disruption for each individual element, 
which in themselves may be small but with frequent recurrence 
is significant. A global claim may be more appropriate where it is 
‘overwhelmingly self-evielent. 


ints was affected 


9.22 When issues have been inextricably 
intertwined! 


‘A contract generally prescribes how the parties should act upon when 
a dispute arises, ‘This particular contract for the purpose of discussion 
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has a ‘no damages for delay’ clause. ‘The sub clause 67(2) specifies that 
a dispute, having in the first place been referred to by the Engineer, 
and if further disputed, shall he referred to the Comperent Court of 
Justice subject to a 15 days written notice of intention to do so. The 
Contractor having, disregarded this provision has referred the dispute 
to the Claims and Compensation Committee which is an indepenelent 
body opetating outside the conteactual machinery 


The Contractor claims 175 days extension and an additicmal interim 
payment of $ Million 67 (62 Million as prolongation cost and 5 Million 
as price esealation) warning that there will be more claims in ime 
come. ‘The consultant’s assessment is 105 days at a cost of 47 Million, 
as an ‘interim award’ reserving sights with the Engineer to adjust this 
amount if necessary in a subsequent claim. 


‘The subject claim is an interim claim up to and including 31 Dec 
2006 (effects are continuingas per the Contractor so that he can submit 
any number of claims till the effects cease). It has two components; 
extension of time and additional cost due to disruption occurred in five 
selected road segments, specifically excluding the cost of unproductive 
working (ic. loss of productivity). The Conteactor says delay events are 
widespread and only the main events have been considered. 


‘The main source of claim is the disruption resulting from existing 
utilities that were in excess of utilities indicated in conreact drawings, 
utilities not in the locations indicated in drawings, inadequate service 
corridor space provided in the Employer's design, existing utilities 
already situated within the corridors, unforeseeable underground 
cavities, re-design of pump stations, encroachment on the Contractor's 
right of way to an underpass and a part of expressway, prevention of 
trail excavations and utility relocation until completion of intemational 
‘games and traffic diversion and top of all the excavations suspended 
during progress. 


‘The consultant's key remark is that the Contractor has aot given 
due consideration to mitigate delays in getting approvals for various 
submittals such as method statements, work schedules, quality assurance 
plans, and inspection and testing plans so that no operation could take 
place before approval on submittals as per the contract. This obligation 
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is fundamental in setting the pace, and according to the consultant, 
there’s a significant difference bevween the planned dare and the actual 
date of commencement, 


At the outset, it is a question of law to be determined whether 
the Conteactor’s direct reference to the said Claims Compensation 
Committee is contractual, permissible and judicially capable of 
adjudicating the case. Also, there can be interim claims but interim 
awards on interim claims are nor conclusive neither sensible. There is 
a possibility for the Contractor to amend or update the contents at a 
later time whether the same is contained in submission or otherwise. 


‘Although the Contractor may adopt his own fashion in articulating a 
claim, as he deems strategic, this kind of splitting (on the basis of causes, 
location, and timing) might miss out facts #clevant and complimentary 
each other @ue to very nature of the claim) and sesult in duplication as 
it does not take the overall picture in one-go. Hence, itis important to 
ook at the entise scenatio from a broad perspective. 


However, the consultant's geant of 105 days has been solely based on 
time related preliminary items on pro rata basis, instead of individually 
evaluating the Conteactor’s facts and figures related to above sources 
‘of claim so that the positions where the patties stand in cach ease are 
‘not comparable, The consultant should have evaluated the claim itself 
submitted by the Contractor instead of makiag his owa unilateral 


Where the Employer is responsible for disruption to the progress 
of works ie., where he has disturbed progress (acluding the items off 
the critical path after full absorption of the float available) so that the 
Conteactor is not delayed in the completion of work but has suffered 
addlitional costs in completing the works, the Contractor may claim the 
cost of wasted of increased overheads incurred as a consequence of the 
disruption. As with other claims, the principle problem with providing 
evidence in support of such claims is not so mach in identifying the 
actual cost incutted but in satisfying the Engincer that any additional 
‘cost claimed arises as a result of the event relied upon. In other words, 
the challenge is to convince the Engineer in technical terms that, but 
for the disruptive event, the cost to the Contractor would have been 
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less than it actually turned out to be and that the difference arose as a 
result of che disruption, 


‘The burden of proof lies entirely with the Contractor by showing. 
that the delay was unforeseeable, uncontrollable, critical and causative 
so that the circumstances made the scheduled completion shifted, 
considering concurrency (where two or more delay events arise at 
different times, but the effects of chem are felt, in whole or in part, at 
the same time where both the Employerand the Contractor ate causing 
delay), ‘The Contactor does ger the extension of rime bur he is only 
catitled to any loss and expense incurred as a specific consequence of 
the Employer-caused delay. This basically means that ifthe Conteactot 
is able 10 identify extra costs at the activity or event level, he re 
these but not the general cunning costs of the project. 


“The Contractor should nevertheless be entitled only for the actual 
logs and not the actual cost (in other words, the difference between 
the actual cost incurred in delay and the cost that would have incurred 
under normal ciscumstances as planned for which the contract sates 
are inclusive of basic cost, overhead and profi), ‘The sum so arrived 
‘will evenrually cover up any escalated component in prices of materials 
aad labour aad any loss of productivity. No claim oa the same issuecas 
be entertained thereafter. ‘This will avoid possible over-compensation 
but bring the losing party to the original position financially had there 
been no disruption of his own, The extent of entitlement for extension 
thas to be decicled on the foregoing principles. 


The history of the above ease goes far back in 2006, The Contractor's 
oral cumulative claim to date exceeds 487 § Million and his claim fox 
extension is « total period of 784 days. Considering the nature, amount 
and the criticality of the project, ie was recommended that the E:mployet 
may sefer to an amicable settlement on mutual consent so that the 
parties obtain a thisd opportunity within the conteactual machinery 
to revisit the entire ease and come to a settlement which shall be final 
and binding, 


Hence, what shoukl have been the best approach? Often, 9 
construction contract contains a written notice provision governing 
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claims, allowing parties to initiate alternative measures in curbing 
delay/s without technical sacrifice within the bounds of cost, time and 
‘quality. If the Contractor fails to give proper written notice of a claim, 
the Employer may assert this failure as a defence w the Contractor’. 
claim. ‘The Contractor may of course lose his tight to claim if notice is 
a condition precedent to lodge his claim. 


9.23 No damage for delay 


Tn the case of Cffard R. Gay, Ine 2 City Schaal District of Albany where 
an clecteical Conteactor was delayed in completing its work and the 
Employer asserted thar the Contracior’s claim for delay damages was 
barred by a ‘no damages for delay” clause in the contract. The contract 
stated: ‘Contractor expressly ag 

suppliers not to make, and hereby waives, any claim for damages 
‘on account of any delay, obstruction or hindrance. Contractor’ sole 
remedy for any delay, obstruction ot hindrance shall be the extension 
of the time’, The trial Court concluded that the clause did not bar the 
plaintifFs claim, and the appellate Court agreed. Delays were caused 
bby actions of the Employer as well as by the construction manager’s 
failure to adequately coordinate the work of various Contractors and 
failure to prepare the construction schedules and drawings. 


for itself, its sub Contractors and 


The Court explained that damages may be recovered for (1) delays 
‘caused by the Employer's bad faith or its wilful, malicious, or grossly 
negligent conduct, (2) delays that are not contemplated at the time the 
‘contract was made, (3) delays so unreasonable that they constiture an 
intentional abandonment of the contact by the Employer, and (8) delays 
resulting from the Employer's breach of a fundamental obligation of 
the contract. 


In this case, Phase LI of the construction was to be for 10 months 
and be finished in February, but was finished in September instead. 
Phase I11 was completed almost a year later than planned. One of the 
‘causes of delay was that the Employes terminated both the construction 
manager and the general Conteactor, and hired 30 sub Contractors 
in licu of eplacing the general Contractor. According to the Court, 


Te Gifford R Geay, Inc. vs The Cty School Distt of Albany, 277 A.D. 24795, 
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the project impediments were wholly unanticipated and, according to 
expert testimony, were of a character and magnitude not ordinarily 
anticipated by parties to a contract of this nature. The Court also 
found that the construction management team failed to substantially 
fulfil the express contractual obligation to schechule and cnordinate the 
work, resulting in extensive work interruptions of delays and ineflicient 
labour deployment, and thar this justified the «ial Court finding a 
breach of conteact, 


The Employer also has an implicit duty not to actively interfere 
with che Conteactor’s progtess. In Phoenix: Contnacters, Ine v General Motors 
Cop, the Employer ordered the Conteactor to stop work to allow 
another Contractor to perform its work, The contract had not idestified 
this conflict, and che 

extension of time to complete its work. ‘The Contractor completed its 


ployer refused to grant the Contractor an 


work on time, but filed an acceleration claim, asserting that it had to 
expend additional resources to make up the lost time, Although the 
contract included a “no damage for delay” clause, the Coust allowed 
submission of the acceleration claim to the jury because there was 
, an affirmative wilful 

with the Contractor's 


sufficient evidence of ‘active interference” i 
act in bad faith which unceasonably intesferes 
performance 


9.24 Approval of works 


Period of maintenance shall mean a period of usually 365 days 
calculated from the date of issue of completion certificate. However, the 
Contractor’ liability for maintenance formally expires within a number 
‘of days usually 14 days after the 365 days dedicated for maintenance in 
some cases. Typically such a period might be of the order of 12 months 
fon a major construction contract, could be as litle as 3 months on a. 
minor construction contract, or could conceivably be for 2 years of 
more on a complex industeial project requiring lengthy commissioning 
and monitoring periods for equipment. 


During that defects liability period, the Contractor will usually be 
expressly obliged to return to the site and rectify defects which become 


7 Phocax Gonteactor, Inc. ¢ Gencesl Motors Comp 188 Mich App 787 (1984) 
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apparent. Faie wear and tear has been exempted from the scope of 
lability. Accordingly, ar practical completion, part of Uh 

‘or bank guarantees will usually be returned to the Contractor, and 
the balance of the cash retention or bank guarantees will be retained 
throughout the defects liability period. That security which is retained 
throughout that period is retained for the purpose of, should the need. 
arise, the Employer rectéfying such defects. 


Only the maintenance cettificate constitutes approval of works. The 
Employer cannot recover any cost of correcting defects, which appear 
after the issue of maintenance certificate except in situations specifically 
‘mentioned in the contract. Maintenance certificare #8 the conclusive 
evidence that the Contractor had complied with all the contractual 
obligations. Hene constitutes finality of 
contract. ‘The Engineer és obliged to issue the maintenance certificate 
again usually within 28 days of expiry of the last date of maintenance 
period. If however, he finds any defect not rectified, he should inform 
the Contractor in Writing and the certificate should be issued only after 
such defects are tectified. ‘This is coupled with the clause ‘Cessation 
‘of Employer's Liability” which states thar if the Contractor has any 
claim on the Employer, he must put forward such a claim in writing, 
before the issuance of maintenance certificate. The Employer’ liability 
automatically ceases with the issue of maintenance certificate. 


. the maintenance certificate 


In some contracts however, performance of the Contractor's 
‘obligations shall not be considered wo have been completed until the 
Engineer has issued the Performance Certificate to the Contractor, 
stating the date on which the Contractor completed his obligations 
under the Contract 


The Engincer shall issue the performance certificate, instead of 
the maintenance certificate, usually within 28 days afier the expiry of 
defects liability period and as soon thereafter as the Contractor has 
supplied all che Contractors documents and completed and tested 
all the works, including remedying any defects. In the case where 
‘many partial Completion certificates have been issued, it will be afer 
the expiry of the latest defects notification period, unless otherwise 
specifically mentioned in the contract. The time gap between the 
date of performance certificate and the expiry date of individually 
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calculated defects liabilities against each pastial completion certificates 
will be subject to decennial lnbility unless the Engines uls their 
individual defects liability pesiods on valid technical seasons. 


As per FIDIC Red book, the Employer shall be entitled 10 an 
extension of the defects notification period for the works of a section 
ifand 1 the extent that the works, section or a major item of plant (as 
the case may be, and after taking oves) cannot be used for the purposes 
for which they are intencled by reason of a defect or damage. However, 
a defects notification period shall not be extended by more than two 


9.25 Condemnation at final inspection 


Icis possible for the Engineer to regularly inspect works, certify the 
same for payment and at a later dare condemn a large portion of work. 
This often leaves Conteactorsin a hard position particularly when they. 
have passed on payment for the work to sub-Contractors which in 
‘many instances cannot be recovered. 


Even though the Employer may have accepted the work so that a 
liability to pay for it arises, that will not prevent the Employer from. 
showing that the work is incomplete or badly done instead he may 
either counterclaim of set off damages in an action by the builder, of 
he may pay or suffer juclgement to be obtained against him for the Fall 
price and later bring a separate action for his damages. 


Sometimes, a certificate of final completion is the Engineer's 
written confirmation that the Contractor has completed everything 
as contracted including variations and has done so to the complete 
satisfaction of the 

From all defects, save For possible Iarent defects, 


Enganeet. It moreover signifies that the work is free 


‘The final certificate shall be conclusive evidence that the Conteactot 
hhas discharged all his obligations, and it cannot therefore be impeached 
by the Employer. Nor can it be withdrawn, because, having issued it, 
the Engineer has become finns offic. 1ewill not avail the Engineer to 
say that he inadvectently overlooked cestain patent defects; he will be 
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deemed to have condemned these defaults, and the Contractor cannot 
‘be compelled to attend to them, 


The Engineer carries a very heavy responsibility in issuing a 
certificate of final completion, and he may he held liable if he negligently 
overlooks anything, It should therefore be issued only after the works 
have been thoroughly and meticulously inspected and checked against 
the various contract documents and instructions. As he may be held 
vicariously liable for negligence on the pact of the other agents, he 
should ensure that they have made similar inspections and checks 
before the certificate of final completion. 


9.26 Finality of final certificate 


he final certificate usually excludes any further claims being made by 
the Contractor under the Conteact. At that time, the balance of any 
‘cash retention oF secur 

(with deductions as may be necessary for uncompleted work, if any). 
Claims under the contract is however different from claims under other 
sources such as statutory provisions 


monies vill be returned to the Contractor 


Also, in some cases, where the parties so negotiate, a similar 
exclusion on making claims may be imposed on the Employer. ‘This, 
however, is indeed an extreme end. The rationale for this limitation 
is that, by that time, the Contractor will have had time co sufficiently 
calculate any entitlement to which he claims to be entitled and to 
give notice of such a claim, and for the Engineer to deal with all such 
‘aims under the Contract. Parties sometimes enter into a reciprocal 
agreement accepting each other that they have no claims of whatsoever 
nature and the contract has been duly completed. 


9.27 Summary 


A common belief is that time extension (EOT) provisions are for the 
benefit of the Contractor and liquidated damages (LD) for the benefit 
of the Employer. However, this belief is not only wrong but promores 
the reverse of true intentions. 
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Claims on global nature can be denied upfroat wherever it finds the 
causes of delay attributable on the part of the Contractor, particularly 
where there is an exculpatory clause. Where the defendant was not liable 
for all che causes, it can be followed that there was a need to apportion 
delay between specific events bur which was precluded, by the format of 
the global claim, with effect that the claim must fail. Finally and most 
importantly, the Engineer may return claim submissions once they are 
found to be rolled up with fake information and those not justified 
with contemporary records in support. In nutshell, each issue has to 
be evaluated of its own merit. 


Iris always the Contractor to justify his basisand quantum with the 
contemporary records in support so that the Consultant shall evaluate 
the issues and establish his verified final opinion on the net resultant 
impact on the scheduled completion in line with the contract principles 
after taking all the circumstances into detail consideration, 
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VARIATIONS 


10.1 Introduction 


Without an express provision allowing alterations to be made dueing 
the course of the contract, the Conteictor cannot be compelled, for 
example, to perform additional works and the Employer cannot, 
without being in breach of the contract, omit any works that have 
been agreed Variation clauses introduce much needed flexibility into 
somewhat rigid rules that otherwise govern the parties’ obligations 
arising under construction contracts, 


Although variations have long been recognized as a major source of 
conflict, variations are a route of procurement. Amongst the purposes 
served by change clauses is the Mexibility by giving the Employ 
unilateral right to order changes in the work so as to accommodate 
changes in his own requirements, However, in some contracts, the 
Engineer's extent of authority to issue variations has been kept open 
for any purpose, other than necessary for completion, Though it seems 
an ‘open warrant’ for the Engineer to unveil his desires in the best 
interests of the project, there are associated cost and time implications 
where the Engineer can not simply quit. 


10.2. Variations defined 


A variation sa change in form, character, kind, quality, quantity, line, 
level, position alignment, or dimension of existing work orany additional 
work that the Engineer finds necessary, appropriate or desirable to 
complete works. A variation instruction does not automatically eatitle 
the Contractor to additional payment, but once it is validly given, the 
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Contractor is underan obligation to perform it. For example, a common 
issue in infrastructure projects such as roads, drainage or water mains. 
is that whenever some works have been executed outside the original 
limit of work as shown in the ender drawings, the Contractors tend to. 
argue that it is a varied work by definition and therefore the new tates 
are applicable. Although ‘a change 
does not itself render the existing bill sates inapplicable. The existing 
bill rares may be applicable even beyond the Hmits, other than locations 
far away, where the Contenctot has to change his method of execution 
‘or his resource allocations 


a line’ is defined as a variation 


A valid Engineer's variation instruction must therefore meet the 
basic requirements; it must be in writing or verbally and subsequently 
confirmed in writing within a reasonable time frame unless otherwise 
cexpeessly provided: be in respect of the form, quality or quantity of 
the works or any part of the works; and in the Engineer's apinion, be 
necessary of be otherwise appropriate 


‘A variation clause does not mercly entitle the Engineer to make 
large scale ot significant changes to the narure and scape of work. A 
variation that is fundamentally changing the original scope, nature, type 
‘or complexity of work contemplated by the parties atthe tencler affects 
the valdlity of a contract. The Engincer should not introduce work 
‘outside the domain of the original job, which would cause hardship 
to the Contractor in terms of finance and technicality. The criteria 
to evaluate whether a change is a variation could be the cost of work, 
scope of work, technical inputs required, etc. In autshell, the Engineer 
‘may make any variation nor in the conrract bur within the reservations 
under the contract 


10.3. Value engineering 


|AS a principle, no variation to the contract can be made by the 
Conteactor. This does not however restrict the Contractor to submit 
value engineering proposals which in the Contractor's opinion will if 
adopted accclerate completion, reduce costto the Employer in executing, 
‘maintaining and operating works, improve efficiency, enhance value of 
the completed work, or otherwise be of benefit to the Employer. Value 
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engineering (VE), as it denotes, i a systematic method to enhance 
the ‘value’ of products, services of operations through engineering, 
measures. Value, as defined, is the ratio of function to cost. Value can 
therefore be increased by either improving the function or reducing the 
cost. Iris a primary tenerof value engineering that base functions will 
nor be compromised in the pursuit of value enhancement, 


‘Value engineering therefore allows the Contractor 10 suggest 
alternatives or substitutes to materials, equipment, or even in designs 
and construction processes that save time and money in long-term 
‘maintenance. More importantly, vakie enginesring overcomes pamdigm 
blindness; instead it opens all in line to new methods, ideas and tools 
to improve ther effectiveness. It helps erick through resistance to 
change by demonstrating other methods of site operations than the 
one currently employed, and demonsteating that they work, because 
they are being, used by others 


For example, in construction of a major highway across mountains 
on re measure basis, the cost consultant was steugeling with the budget 
management dac to far excessive materials declared unsuitable for 
embankment. The Contractor was in a dilemma how fast the completion 
could be achieved, apart from this windfall. ‘The cost consuleant én 
the question revisited the specification and came out with a value 
engineering proposal of tock fill (e mix of crushed boulders and class 
1 soil compacted at close intervals). The question of slow progress 
was framed our technically in order to absorb this in-situ mechanical 
Process so as to expedite the progress. When the specification was 
tevisited for performance ctiteria as to compaction, an uncertainty 
arose as to whether compaction can be achieved at the crest of the 
embankment, This required the original question co be further reframed 
to ask whether a structurally sound embankment could be built with 
dry tock fill dam. Further investigations revealed that itis technically 
viable and as such the Engineer relaxed the specification in ovder to 
meet the basic performance criteria, making a huge saving on the 
contract. All cost elements of the entire proposal have been evaluated 
under vatiation provision 


Ina road project where a line of utilites has been found w be 
running in parallel within the limit of work, the Contractor has heen 
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claiming a period of four months to de-route the existing line on the 
other side of the road, The total de-rouring, will take more than four 
kilometres until it reaches the next roundabout and take the return line 
to the opposite postion of the original location. Aa additional cost has 
been estimated in the region of 150 k §, which is more than 30% of 
the cotal job value in connection with the utilities. As a result of value 
‘engineering effort made by the Engineer, a technical proposal was 
placed before the Contractor for their review. 


Ik was decided to craft a qinnel across the existing mowrway 
so that the traffic delays and costly restorations caused by open.cut 
construction can be avvided. Of three proposals, pipe ramming is a 
versatile technology for teenchlesssnstallarion of steel casings in adverse 
soil conditions. Because there's usually a minimal need or no need for 
backstops, there is more flexibility working in confined spaces. With 
regular pipe rimming, air pressure can be customarily used to expel 
the spoils inside the casing, The second proposal was to carry out auger 
boring where water and mud removed from the ground are separated, 
decreasing the level of environmental contamination. ‘This #8 also a 
trenchless method of constcucting new sewer and water pipe without 
requiring man-entey, typically used for pipes eanging from 18-inches 
to 54-inches in diameter and 40- to 50-fect in depth. Micro tunaelling, 
was the thied option quite safer because the whole process is laser 
suided and still there is minimal disruption to surface activities. Micio 
runnelling is particularly effective in below-groundwater conditions, 
unconsolidated soils and where cbove-and below-ground obstructions 


The Contractor having evaluated all the technicalities together with 
the Engincer suggested having the micro tunnelling being the most 
economical and technically feasible alternative dhat brings cost and 
time down to a minimal. ‘The Engineer issued a variation order under 
Gircumstances. As such, a very important function of a variation clause 
' to allow the Contractor to come up with proposals; be it called value 
engineering or any other name, if they are demonstrably in the best 


interests of the works. 
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10.4 Without written authorization 


There is no ‘authority’ whatsoever for the Contractor to vary anything. 
except in the execution of urgent remedial works. In other words, the 
Engincer sanctions unauthorized variations. A variation order is not 
‘generally required simply to firm up approximate quantities. Although 
certain standard forms state that a variation order is not necessary 
merely to correct the actual quantities, the internal procedures of many 
government agencies do not allow payments on increased quantities 
without a variation order. After all, the Employer needs to be sure that 
he has sufficient funds in the budget to complete the works. 


Itis often stated that the Engineer can give oral insteuctions and 
the Contractor should confirm the recognition of such instruction 
in writing within 7 days to the Engineer. If such confirmation is not 
contradicted by the Engineer within 14 days, such instruction is deemed 
to be a formal instruction of the Engineer. It is also deemed that on 
receipt of the Engineer's confirmation of instructions in respect of any 
variation, the Contractor shall immediately proceed to carry out such 
instructions. The work shall not, without the consent of the 

be delayed by the Contractor ps 


.gincet, 
ding finalization of the rates of the 


In case a Conteactor may perform additional work for an Employer 
without first adhering to notice and approval requirements of the 
contract, it might turn to be unhealthy ata later stage. Failure to obtain 
authorization for additional work from the Employer's designated 
representative may, and often does, bar entitlement 10 be paid for the 
extra work. 


10.5 Mode of instructions 


‘Some conteacts ate very specific about the requirement for instructions 
to be in writing, An instruction issued by the Engineer in writing, 
regardless of whether it is on official instruction form, a non-standard 
form, a letter oF a log book note fulfils the contractual requir 

writing, Ifthe Engineer gives an instruction other than in writing it ean 
become effective by the procedure where the Engineer subsequently 


267 


(Contractual Dimensions tn Coneruction 


confirms instruction in writing or the Contractor confirms the 
instruction in writing and the Engineer does not dissent it in weting of 
receipt of the Contractor's confirmation, Usually the compliance within 
the time fiame stipulated in the above steps is basically a reciprocal 
obligation 


If an insteuction only becomes effective in this way, the Contractor 
‘can not rely upon compliance with an instruction issued otherwise than 
in weiting. Subject to procedural rules, an instruction given onally by 
the Enginecr is deemed to be an instruction to comply with, and is not 
a matter to delay action. 


However, there are contracts that provide for the issuing of 
instructions by the Employer's agent where a contract instruction is 
defined as ‘a written instruction signed and issued by of under the 
authority of the Employer's agent to the Contractor’. Some contracts 
[Provide that ‘an oral insteuction issued by the Employer's agent or any 
‘other agent shall be of no force of effect. Neither the Contracior nor 
the Employer may rely upon an oral instruction for any purpose’. 


10.6 Delay in verbal order confirmation 


A Contractorin one unrecorded ease argued that three copies of operation 
and maintenance manuals were submitted as per the specification on 27 
January 2010, well before the issue of the certificate of completion dated 
23 ebruary 2010 so that he met one final contractual obligation, must 
bbe paid as per the contruct, and subsequent deletion from the contract 
scope is therefore not conteactual. The supervision consultant acting 
in capacity of the Engineer's representative denying the Contractor's 
allegation contends that the Contractor has been verbally given orders 
thar these particular manuals are no longer required on technical 
grounds for the dey leg geavity system so that the item for the bill of 
‘quantities shall he omitted from the contract scope. The Contractor 
argues in turn that it is an arbitrary attempt to make savings on the 
contract by picking up items here and there in the bill of quanti 


However, the issue may also revolve around the Engineer's technical 
judgment as to why the Conteactor proceeded with this item if it was 
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hot envisaged in the dry leg gravity system. Although there was no 
written confirmation for the verbal order to delete the subject item, 
it was contended by the Employer that the verbal insteuction on 27 
January 2010 is genuinely preventing the second submission on 12 
"April 2010 unnecessarily undertaken by the Contractor. Only the cost 
fon first submission can therefore be payable under circumstances, All 
the other arguments are not sufficient enough to dispel the Contractor's 
allegations. However, the danger behind the considerable delay in 
confirmation in writing, as much as 3 months or so, might urn 
defensive, since the period itself is unreasonable, and nothing ean be 
proven, 


Tr was finally held thar it would have been a valid omission from 
the contract (even in the lump sum modality applicable to this contract) 
if it was communicated in writing to the Contractor well before the 
Contractor committed his resources in execution of the said iter. 


10.7. Devil’s in the details 


(Often the Conteactots and even consultants perform additional works ot 
services for their Employers pending notice and approval requirements 
of the contract. However, any failure to obtain authorization for 
additional work from the Employer's designated representative can, and 
often does, bar entitlement to be paid for the extea work. The theory 
thar poses is when the contract states it can only he modified in writing, 
itmeans what it says. Courts enforce these provisions even in situations 
where the results might appear to be ‘unfair’ and the Employer might 
appear to receive a windfall by not having to pay for work. Equally, if 
a consultant is asked by an Employer to perform services that it deems 
‘ional services’ heyond the scope of the ‘basic services’ for 
which it was to compensate, it must adhere to the requirements of the 
contract to provide the Employer with written notice that the services 
are ‘additional’ It will also have to meet any conteactual requirements 
mandating that the notice he given to a specified representative of 
the Employer for approval. Finally, it will have to adhere to every 
one of contractual requirements concerning the documentation of 
costs associated with the additional services, despite the rapport with 
the Employer being a pay master and a potential source of future 
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jobs, altogether led to informality and apparent waiver of conteact 
requirements. 


Although the Employers generally do not intentionally pause the 
consultants and Contractors into performing services with the stent not 
to pay for them, what sometimes happens 4s that when the Contractor 
‘or consultant submits claims to the Employer at the end of the project, 
the Fimployer retains counsel who determines that the patties did not 
adhere to the notice and documentation requirements. In fulfilling 
their zealous repre: smployer, they advise the Employer 
that because these requirements were not met, the claimants have 
legally waived their right to be paid for the additional work. 
are even reported court cases in which the Employer counter-claimed. 
against the plaintiff and recovered progress payments st had made on 
the work that had been performed without written authorization of the 
designated Employer's representative 


cation to the 


varied works 


10.8 Engineer's role 


‘The Engineer ought to obtain authority to issue variation orders which 
result in the expenditure of beyond a specified net value of contingency. 
Any vatiation order in excess of such a percentage or amount requires 
the Employer's approval prior to its issue. In case the Engineer issues a 
variation order beyond the limits imposed by contract, such order could 
bbe challenged by the Contractor or even by the Employer, depending. 
‘on the implications. Also in the meantime, the Engineer shall convey 
notice to the Conteactor of his intention to vary a rate and fix suitable 
utes for varied work when ever a bill rate is no longer applicable, Here, 
the Engineer's duty is to check the basis of Conteactor’s submission and 


evaluation of variations (whether on existing bill rates, rates on pro-rata 
basis, star rates, day work rates ete) albeit the function falls within the 
purview of quantity surveying, In absence of contemporary records to 
support evaluation, the Engineer shall make his own assessment based 
‘on sn formation available to him as reasonable and proper having regard 
to the ciecumstances and notify the Contractor new sates derived or 
agreed with a copy to the Employer while ascertaining the effective 
contract sum for net effect of all variation orders. Valuation of the 


net effect an the contract is also important so as to compensate the 
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Contractor for any under absorbed overheads due to overwhelming 
amount of varied works. 


"The Engineer shall confirm verbal order before or after carrying out 
variation unless stich verbal orderis deemed to be an order in writing 
and contradict the Contractor confirmed verbal order if necessary unless 
such confirmation becomes a variation order. Anticipated variations 
and their likely financial and schedule repercussions including overhead 
for omitted works is by and large a function in the management of 


10.9 Obligation to fairly evaluate varied works 


Almost every standard form has a clause vesting some powers on 
the Engineer © form an opinion as to suitability, applicability and 
the limit of a rate increment, ‘The Engineer shall determine these 
elements based on the nature and amount of the subject omission oF 
addition against the nature and amount of whole of works. Broadly 
speaking, any varied work shall be priced in accordance with the rates 
and prices in the contract, but if those are not applicable, the Engineer 
shall agree rates and prices with the Contractor. If no agreement is 
possible, the Engineer has the power to fix what he considers faie and 
applicable. When the Engineer unilaterally fixes a rate for a new work 
without giving the Contractor an opportunity to negotiate, it may deem 
ecomomie duress. 


Because the valuation of varied work can be fertile ground for 
argument, if Contractor disagrees with the Engineer’s determination 
‘on rates and prices, he can sfill refer the issue fo the Engineer once 
again prior t0 invoke the dispute resolution procedure. This can be 
considered as an extra conteactual opportunity available for the pasties 
to avoid a probable dispute. It will be an unfair deal when the Engineer 
unilaterally fixes a rate for new work without giving the Contractor a 
chance to revisit his position, But the Courts will interfere in agreements 
procured by the exettion of economic duress by one party over the 
other, if there is compulsion on, or a lack of practical choice to agree 
into a fair rare. The premise is that if the narure and scope of omission 
tenders the existing tates no longer appropriate, the Engineer should 
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use his authority in good faith in onder to adjust it to an appropriate 
extent in such a way that the Contractor abeains a reasonable profit, 
"The parties therefore need a considerable knowledge and exposure on 
‘methods of construction, estimating, programming et in computing 
a realistic value for variations. Most importantly, the records intact play 
a significant role in the review of variations. 


10.10 Validity of omitted work 


Omissions are in two distinct categories, namely arbitrary deletions 
under a contract and missing items unknown in the preparation of a 
contract. Both the works deleted from the original scope of work and 
‘omissions coupled with the term errors are taken and valued under 
variation clause, The scope for the latter wenld include any departures 
from the method of measurement, any ertor in the description of 
work, any error in the quantity of work, omission of items required by 
the standard method of measurement, etc. Such errors and omissions 
shall be corrected and treated as if it were a vasiation ordered by 
the Engineer under the variation clause. It would generally be a fair 
adjustment in the existing unit rates or lump sums in order to seflect 
the corrected quantity or description. However in some contracts, 
errors and omissions are treated under the provision of ambiguities 
and discrepancies, where the Engineer is given a wide mandate to 
decide on their application and the quantum of loss sustained as a 
result. ‘The Contractor shall thea recover casts, with profit in relation 
to additions to the permanent or temporary works (including, those 
of the items of preliminary nature) in respect of such instructions. As 
deemed reasonable, the Engineer is also mquired by time extension 
provision to take such matters into account in assessing any extension 
ro the complerion dare 


Ifa variation omitting works is invalid then such is a breach of 
contract entitling the Contractor to damages. Where the works have 
‘been omitted and given to others to carry out, it is clearly established a 
breach ofcontractand nor a valid variation ar all Trcould be a claimable 
issue if the Employer himself or another Contactor carties out any 
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omitted work without concent of the Contractor whilst a contract exists 
A\ teservarion would be when it can be proved thar the Contractor is 
technically or financially incapable of carrying out such omitted work. 
However ia some contracts, the Employer has the right to omit a part 
of the scope and get it done by another Contractor under a separate 
contract. Who should shate the benefit ofa valid omission is a question 
of imterest, despite the appointment of anocher Contractor Ifthe nature 
and scope of omission renders the existing rates no longer appropriate, 
the Engineer has the power to adjust it to-an appropriate extent and in 
1a substantial omission; the Contractor may well be having a tight for 
loss of profit. 


The power to vary works does not allow the Employer to deprive 
the Contractor of entertaining, the benefit of that work altogether. 
‘This rule was established in an Austealian case! where a clause in the 
contract allowed thar; if sufficient ropsoil to meet the requirements of 
theworks can aot be obtained within the nght of way, the Enginecr may 
direct the Contractor in writing to obtain cop soil from other appeowed 
locations. The contract also contained a clause allowing the Engineer to 
omit any of the works. ‘The Engineer, instead allowing the Conteactor 
to obtain the required toprol from other approved sources, decided to 
‘omit the works from the Contractor and awarded the same to another 
Contractor at a cheaper rate. The high Court of Australia held chat 
the clause only give the Engineer the choice between directing the 
Contractor to obtain topsoil oF to omit the works. Trakid not confer the 
Engineer to have the works executed by another party. Stephen J made 
the point that such an amission is an invalid omission, 


Deletion of a substantial volume of work may also be an invalid 
variation. In the case of Chudmax v Hanen®, the sub Contractor was 
engaged to install wall paper to stairwells and corridors. The architect 
subsequently deleed a substantial volume of york from the main 
contract and the main Contractor did likewise with the sub Contiactor. 
The sub Contenctor sued the main Contractor for the repudiation of the 
contract. Itwas held that the allowing the defendaat to require increases 


FR Commisioner of Main Roads v Reid [1974] 131 CLR 
49. Chadmax v Hansen & Yunken Py Lid (1985) BCL 52 
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‘or decreases from the sub contract works could not be construed as a 
power to cancel virtually the whole of the sub contiact work, 


In the case of Gallagher: Hirsch NY, the Court beld chat the word 
‘omission’ meant only work not to be done at all, not work to be taken 
from the Contractor and given to another to do. Secondly, where the 
[power to order varistions set out ia the contract has been misused 
‘whenever the conditions of contract state thar a variation must be either 
nccessaty or desisable for the satisfictory completion or Functioning, 
lf the works. Works can nor be omitted for example, to save time for 
completing the works, or to purposdy save the Employer's money. 


10.11 Loss of profit on omitted works 


Whenever variations are ordered that omit work, and particularly if 
such omissions are substantial in nature, Conteactots often argue that 
they should be entitled to claim loss of profitthat they would otherwise 
have earned on such works. 


If, however an instruction omitting works is a valid variation, 
then whether a Conteactor can claim loss of profit on such omitted 
works depenils upon the wording of the contract. Many standard 
forms provide that the prices in the contract bills shall determine the 
valuation of stems omitted; save thar if omissions substantially vary 
the conditions under which any remaining items of works are carried 
‘out. This provision is not accommodating in a claim for loss of profit, 
‘because it provides that the omitted works must be valued at the rates 
in the contract bills, ie. omitting the full value, including profit, of the 
item in the contract bills. Also the variation must substantially vary the 
conditions undet which the remaining items are carsied out before the 
remaining items can be re-valued. 


‘Usually, the loss of profic on an omitted item will noc in itself vary 
the conditions in which the eemaining, items are cattied out. However, 
contracts typically provide the Contractor wth an entitlement to claim 
‘direct loss and/or expense’ incurred by reason of a vatiation. In the 
case of Wright Lid x. PH and T Holdings, a conveact was wrongly 
S_ Gallagher v, Hirsch NY App Division 467 OKO) 

51 Wright Limited -v- PH 81 (Holdings) Limited (1968) 14 BLK 29 
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detetmined with the work partly completed. The determination clause 
provided for the Contactor to be paid “any direct loss and/or damage 
wording meluded loss of gross profiton the uncompleted work. A claim 
for loss of profit on works omitted by way of a variation can be claimed 
as ditectloss and expense, therefore. 


ised to the Contractor by the determination’. It was held that this 


Many standard forms provide for re-rating other items in the bills of 
{quantities ifa variation cenders such sates inapplicable or unreasonable 
However it is again not considered possible to argue that this power 
extends to te-rate other items in the bills of quantities on the basis that 
there has been a loss of profit on works omitted. Although a variation 
omitting works would nor aoemally cause a disturbance to progeess, 
the Engineer has to take a holistic view priot to judge on the recovery 
Cf losses incurred hy the reason of omitted works 


sncrally, for Contractors seeking to prove a claim of lost profit 
due to omitted scope, its crucial to demonsteate that his loss of profit 
by the omission of Work is genuinely incurred because his inability 
to recover that loss elsewhere. It is not sufficient to simply argue 
that the lost profit is speculative on the basis of a profit allowance in 
tender, ie, loss of profit = value of omitted work x 15% profit margin 
for instance. On the other hand, importing ease law from different 
jurisdictions will definitely have legel ramifications. It could also. be 
argued that the parties have entered into contesct clauses together with 
theie repercussions taken to have alzeady agreed unless the contract 
expressly forbids or provides for, Whether the Employer generally 
hhas the absolute immunity against any claim for loss and peofit due to 
omitted work entirely depends on how it s wotded in the contenct. 


Another case is relied to dewatering whichis an existing B/Q item, 
quoted as a lump sum, but aot prevailed at site. Heace, the Contictor 
was invited to siga the original copy of the site insteuction as a formality 
to omit dewatering from the scape of work. ‘The Conteactor regretting 
signing the site insiruction argued that dewatering isan integral part of 
excavation that cannot be separated from excavation item and hence, 
the contract sum can not be adjusted. He further added that he did not 
teceive soil report at the time it was priced. 
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Notwithstanding the extent of availability of information slated 
‘o tidal movements, type of soil, water table etc or the pricing strategy 
adopted in the tender, the entire obligation falls on the Contractor 
to make his own interpretation as to the nature and extent of work 
involved in both temporary and permanent works. Such a technical 
judgment is a sole pretogative of the Contractor for which the Employer 
is not liable under whatsoever circumstances except in cases where 
the Contractor is able to justify that the Employer is at default, such 
as failure to provide accurate information timely whenever expressly 
provided for in the contract. 


The Engineer found no such record of request ar qualification 
during the tender. The Contractor has neither made any provision in his 
clause 14 program nor in the methods statement as to how he intends 
to deal with the issue of dewatering, ‘The section for preliminaries in 
which the tenderer has an opportunity to identify the items not priced 
elsewhere in the B/Qalko had a zet0 value. Nothing has been executed 
physically later at site with regard to control of geound water such as 
installarion of standpipes and other devices as specified, altogether 
revealing lack of compliance/emphasis on the subject issue at the time 
of ender 


Nonetheless, the Contractor shall be deemed to have satisfied 
himself before tendering as to correctness and adequacy of the tender 
for the works, bearing in mind that pricing risks are inherent in any 
typical limp sum fixed price contract. As such, the tender sum shall he 
comprchensive enough to cover up all obligations under the contract as 
specified in drawings, B/Q and specifications etc. Without prejudi 
the primary intention of the contract, the Enginece reserves the right to 
vary the works. The distinction is made in clause 55 in this particular 
conteact, where any error or omission from the bill of quantities shall 
provide no grounds for adjusting the contract price. In contrary, 
‘omission of an existing B/Q item 4s defined as a variation and thereby 
provides grounds for adjusting the contract price. This deletion is 
thus contractually valid and the power to do so has been vested in the 
Engineer. 


Further, the Conteactor’s price against each bill item shall truly 
reflect the value of the item described as noted in pricing preamble, 
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Any individual B/Q item that is itemized and separately measurable oF 
payable, apart fom other pay items operationally or otheewise iatsgeal, 
incidental or associated with it can be assessed ia full ar the existing 
contract mate/s according to its occurrence. The dewatering in this 
particularinstance is an independent bill tem of that category that did 
‘not prevail ar site ar all, sos apparently a subsequent variation under 
the contract by a complete omission, the benefit of which shall be 
retained by the Employer. Under circumstances, the Es 

tno valid technical of contractual basis to justify why the Employer is 


ne 


ineer found, 


liable for payment for dewates 


10.12 Works omitted and added back in another 
contract 


Occasionally, the Employer might decide on technical grounds of 
otherwise to omit a single bill item or a group of bill items from the 
cconteact and add the same onto another contract operating concurrently, 
on site. This scenario brings several issues. 


a. Whether the Employer reserves the tight to omit a part of 
scope when such works are necessary fr completion. 

b. Whether the Employer reserves the tight to omit a part of 
scope and add it onto another Contractor as a variation 

If the Employer reserves such a right, then how to adjust 
individual contract sums. 


The Engineer can issue instructions to omit works under variation 
provision irrespective of whether they are necessary ot desirable for 
completion. This is Employer's prerogative bur implications are shere 
Some conteacts expressly provide that the Employer reserves the right 
to omit any part of scope for any purpose, wildly leaving the Contractor 
for no choice. 


Whenever the scope of omission, be ita single individual bill item 
ora group of items, has been substantial, the Contractor may well be 
having a claim for loss of profit. This is cementary economics where 
the parties in serious business naturally expect profits, The concept of 
loss eventually includes less of profit as confiemed in ease law 
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However, many standard forms of conteact do not permit the 
Employer to take aside a portion of work fiom the contract scope 
and employ another Contractor to do the same. ‘This is against the 
doctrine of good faith and fair dealing, ‘There are statutory provisions 
also that bar the Employer in adjusting theie scope of work for undue 
commercial yains. To be more precise, an Employer can not negotiate 
with another Contactor for a work scope that alteady exists in the 


ongoing contract, for a lower price. This is aot allowed under the 
doctrine of unjust enrichment. 


However there may be cases when the existing Conteactor has 
been no longer capable of carrying out a certain scope of work. The 
Employer has no option bur the remaining works to be done by another 
Contesctor. Being technically exhaustive, commercially bankrupt, of 
persistently in slow progress, the Employer has sevetal options one of 
Which is to invoke the variation clause and omic the subject scope fom. 
the existing contract and refer to another Contractor. The Employer's 
loss in this initiative is recoverable from the failing Conteactor as a 
debt due from monies payable to him. The components of this loss 
range from direct losses such as costs on re-tendering, price difference, 
‘consequential losses ete to far remote economic losses such as loss of 
Lusiness opportunities, lost income due to delay in occupancy oF in 
taking over the completed building, 

Acontract has the following bill tem against a provisional quantity 


imposed by the Employer. A hypothetical example is 2 hour rated fire 
doors 100 Nos at the sate of $10 amounting to $1000. 


The Employer just omits this item for no good reason, ‘The deleted, 
profit. 


amount is $1000 only. ‘The Conteactor may claim a loss of 2 
‘The Employer denies on the ground that the loss is not substantial 
of the contract has no express provision to reimburse of it is the 
Conteactor’s on board pricing risk. 


Subsequently, the Employer negotiates with another Contractor 
a fresh price lower than the existing tate. It is 2 hour rated fire doors 
100 Nos per $8 amounting to $800. The Employer gets a saving of 
200 which is an undeserved amount. Assume the quantity increased 
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bby 12 Nos so thet the Employer's payment in each coarract would be 
as follows, 


(Old Contractor = Zhour raced fire doors 120 10 $1200. 
New Contractor - 2hour rated fire doors 120-8 $960) 


“The old Contractor may definitely claim loss of profit ‘The Empleyer 
has to reimburse the loss of the old 


ntractor while the actual cost to 
the new Contractor. 


“Assume the scenario is not so positive where the Employer finds a valid 
technical reason to omit the scope and give it to another Conteictor at 
ahigher price as follows; 


(Old Contractor hour tated fie doors 12010 $1200 
New Contractor - 2hout rated fir doors 12015. $1800 


‘The Employer loses 600 upfront, This gap is recoverable from the old 
Contractor. 


Tn all cases, the quantities are se-measurable since they are 
provisional. Quantities ate not reconcilable (in between provisional 
quantity and actual quantity). Neither the rates are interchangeable in 
adjusting theie contact sums. The Employer has no tight to reconcile 
Ins losses using rates of one conteact over another. ‘This is in accordance 
with the doctrine of privity of contract. Each contract is autonomous 
and evaluated in its own merit. The loss lies where it falls 


10.13 Vari 


ms exceeding 20% 


“Ihe whole idea of ‘vatiations exceeding 20% clause” (sometimes this 

9) #8 to compensate the Contractor for any unabsorbed 
overhead component due to awesome decrease or increase of such 
work where his overhead would have been expended more and his 
profir would have been exhausted more in proportion to what he had 
planned and contracted with, and vice versa for the Employer. In che 
‘meantime, parties tend to misunderstand by vietue of the said clause 
that the Contractors are authorized to claim new tates once the value 
‘of work done has been exceeded by 20% of the contract sum. The 


is 10% of 1 
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fist hand impression is that the Employer has the right to increase of 
decrease work, up to 20% of the contract sum, but not beyond, 


However, the Employer's right to issue variations up to the limit 
‘of 20% original contract sum (as in some contracts is totaly different 
from the variations exceecling: 20% for the compensation of unabsorbed 
‘overhead due to adjustment of quantities and varied work. The first 
limit could be during the progress of work while the second only at 
the practical completion. ‘The first explains the Employer's right while 
the second deals with the Conteactor’s entitlement, 


Another aspect is when the quantity of an inelivichial pay item has 
been found to be exceeded by s certain limit, not necessarily 20%, 
“The cluse 51 in many standard forms provides Engineer t form his 
‘opinioa as to suitability of the existing rate and decide a new rate in 
a disagreement ‘This individual treatment is allowed in the conteact 
depending on the nature and amount of such varied work, which is not 
the subject coverage under variations exceeding, 20%. 


Under ciscumstances, it is not reasonably inferable that the 
Contractor has the right (o refuse any variations beyond this limit, 
except of course in two circumstances where the instructed new work 
falls out of the contract domain because the additional work were so 
‘peculiar, so unexpected and so different from what was contemplated 
by theconteact and in any additional work found to be unnecessary for 
‘completion that does not fall under vatiation claus. 


An anomaly of this ruling is the ignorance when some works 
‘omitted at the last lap of the project so that the net resultant impactis 
not necessarily exceeding 20% but still the Contractor may have a case 
validly submitted under the grounds of this provision. The variation 
clause on the other hand does not specify a limit in the conteact for 
the Contractor to stop work or object compliance with the instructions 


‘A rate revision can be made only on the circumstances that 
rendered the existing rates unreasonable or inapplicable @ue to natuse 
and amount of any omission and addition compared with the nature 
and amount of whole of the contract work oF to any part thereof). A 
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sate would even be reduced pethaps in a typical civil engineering work 
where the rates could be much more profitable owing to economies 
of scale whenever the quantities are overwhelmingly increased. A rate 
tevision is possible only when the net resultant impact of variations is 
in excess of +/- 20% of the effective contract sum. 


However, in some contracts, the ruling of preliminary adjustment 
(instead of this ‘vatiations exceeding’ provisios) can be seen apparently 
because ofthe belief that preliminaries are basically site ovetheads and 
they have been affected because of varied works, and such effect is 
linearly peoportionate with the time related activities. The reality would 
be far different to that thinking, for instance, che level of mainenance of 
site facilities might remain the same despite of however much the varied 
works come into effect at site, unless of course in a carclinal change, 
To cover up the anomaly of this ruling in operation, the Contractors 
have been asked to submit invoices to prove actual costs incurred. ‘The 
glaring anomaly behind this second ruling once again is that varied, 
works percentage (cut offlkmst, say 20%) can atany time change dusing, 
the curreney of the contract, making the whole mechanism invalid. 


10.14 Net impact of variations 


Generally, the additional or omitted works shall be valued at the rates 
set out in the contract. Ifthe contract does not contain a eate applicable, 
then a suitable rate will be agreed. ‘The Enginecr shall fix such rates in 
a disagecement. The grounds on which the existing bill razes can be 
revived are copious and cherefore the general theme of adjustment #8 
that “if the nature of amount of any omission of addition relative to 
the narute and amount ofthe whole of the works shall be such thar the 
existing rates in the contract are no longer reasonable oF applicable”, 
‘Many standard forms follow this principle, 


Basically there can be two common scenasios. Fiesty, the quantity 
‘of an indivicual bill irem exceeds substantially. There is no cur ofF Kimvit 
such as 20% stipulated aad sometimes, it may cender the existing tate 
unteasonable on technical of economic reasons so that the Engineer 
reserves the right to revisit the rate and adjust it to make it reasonable 
OF course, the Conteactor may look for a rate revision. 
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Sccondly, the net impact of variations (after additions and omissions) 
‘on the effective contract sum (original contract sum excluding 
contingency, prime and provisional sums, day works, sums adjusted 
fon price escalation any other fixed sums in the bill of quantities) has 
been exceeded by a certain percentage. ‘There will be a point where 
the Contractor has incurred more overheads than anticipated due to 
the irresistible amount of variations. ‘The cut off limit for dhat could 
be 15% as in FIDIC 1987 for instance, calculated at the issue of taking. 
‘over cettificate for the whole of the works. This is simply because till 
the raking over, the patties may nor be able to ascertain the net impact 
{@s there can be a considerable omission at the last moment). However, 
the parties may decide the appropriate time of assessment, usually when 
the project is nearing completion, so thar they ate in a position to see 
in advance any anticipated vasiation, 


In the second scenario, the conteact price shall be adjusted by a 
lump sum figure, a total rate revision or using new rates for selected 
varied work having regard to the Conreactor’s site and general overhead 
costs of the conteact. Such sum shall be based only on the amount by 
which such additions or deductions shall be in excess of say 15 per cent 
of the effective contract price, meaning that there will be no adjustment 
to the conteact price up until the net impact runs over the line of 
15% either way, plus of minus, The whole idea is to compensare the 
Contractor on under absorbed ovetheads due to overwhelming amount 
of varied works, the net resultant effect of which is either addi 

‘omission when compared with the original work volume 


The formula is simple as: 


NRIV X 100 
ECS 


Where NRIV is net resultant impact of variations due to quantity 
changes, additional works and omitted works, and the ECS is the 
effective contract sum which is the sum after taking aside the 
contingencies, prime costs, provisional sums, day works and other 
adjusted and fixed sums from the original contract sum (Appendix B 
provides an example) 
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10.15 Reconciling quantities 


Whenever the Employer intends to delete a particular item from the 
scope of the Contractor G@ssuming a lump sum contract allows for 
i, the Contractor may argue that the Employer can delete only the 
‘quantity as per the tender drawings instead of B/Q quantity since the 
“Tender deawing quantity is lessee than the B/Q quantity. Which one is 
contractually correct? If there is nothing stated in the preamble to the 
1B/Q, if the total quantity i being removed, then it would be on the basis 
of B/Q quantity x B/Q rate, che logic being that the Contractor checked 
the quantities, realized that the quantity was inaccurate and made the 
nceessary adjustments to the unit rate. Of course, the Contractor could 
have a claim for loss of profit and overhead recovery, if there a¢e 0 
compensating additions, 


Assuming the Contractor has priced in the B/Q for ceiling finishes 
comprising, of ceiling plastering and gypsum ceiling. The Employer 
wants to delete the ceiling plastering (¢he quantity is more in the B/Q, 
than the contract drawings) and wants to cetain the gypsum ceiling, (the 
quantity is lesser in the B/Q, than the coateact drawings). Now if both 
quantities are compared together the total area of ceiling. plastering 
and gypaum ceiling, the difference very close to the area as per the 
tender drawings. Concractor is arguing that he has allowed for the 
ceiling works as a whole and his cost is allocated in the coral ceiling 
work costing and therefore cannot delete the entixe quantity of ceiling 
plastering, Is he correct in this argument? or the gypsum ceiling the 
material is co be provided by che Employer. The rate for both ceiling 
plastering and gypsum ceiling is almost the same 


Presumably the value of the payment will he increased in the ratio 
of the increased area. It depends on the exact ratios between prices 
and area: for the two different ceilings. It is unteasonable to expect 
the Conteactor to do a latger area for the same money as originally 
envisaged, Hence, calculation must be made to see if the Contractor 
is in loss oF profit. If he is loss, then he has the eight claim for loss of 
profi and overhead recovery. 


Contracened Dimensions in Construction 
10.16 When civil works increase 


Economies of scale is cost related which refers 10 the decreased per 
unit cost as the output increases. More clearly, the initial investment of 
capital is diffused over an incecasing number of units of output, and 
therefore, the marginal cost of producing. a good or service decreases 
as the production incteases subject to a limit, beyond which it results 
what is called ‘diseconomies of scale’ 


Any fixed costs of production are initially increasing bur with 
the economies of scale it is diminishing. as the production goes up 
"Traditional mass prcrduction is therefore built on this concept by means 
of a high volume standardized product with few options. If the cost 
of production is represented in a cost function (C), depending, on the 
amount of product oF service produced (Q), an economy of scale can 
be mathematically expressed as; C (QU+Q2,0) < C (QUO) + C (20). 


In economies of scale, multiple products can be produced at a 
lower cost in combination than they can separately. This enables 
rapid low-cost switching from one product line to another, which is 
possible via flexible manufacturing systems. Economies of seale occur 
in industries with high capital costs in which the increased costs can be 
distributed across a large number of units of production. An investment 
in machincey is made and one worker begins to work on the machine 
and produces a certain mimber of goods. If another worker is added 
to the machine, he o* she is able to produce an additional amount of 
goods withoutadding significantly to the line of operation, The amount 
of goods produced grows significantly faster than the plant’s cost of 
production. Hence, the total cost of producing an additional good is 
less than the good before it, and an economy of scale emerges. 


(On the same token, in large civil engineering projects, basically 
plants intensive operations such as mass excavations in borrow pits for 
dams and river valley conservation, dredging works in water lodgem 
projects, wet blanketing using soil to seal ceacks in water reservoirs, ete 
‘can reduce the basic cost as the work volume increases. However there 
is a point of volume at which diseconomies of scale starts 
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10.17 If quantities are over measured? 


Consider for example, that an item did not appear at all in che B/Q 
but in the specification, the Employer would expect the Contractor 


at no extra cost, strictly by vintue of lump sum contract 
Similar if the Employer (or hs consultany allowed more items in the 
B/Q, the 

shown in the drawings and therefore no omission can be instructed 
because of the quancities mistakenly inserted in the Contract. However 
it all depends on the way the contract has been expressly provided for. 


ateactor’s obligation is only to execute the aumber of items 


For instance, the clause titled “Quantities” in many standard forms 
spe 

taken to be the actual and correct and any error in or omission from 
the bill of quantities shall aot invalidate the conteact noe be grounds for 
adjusting the contract sum, This clause does not restrict the Engineer's 
capacity to omit works and value under the clause “variations” whereas, 
any missing items in the bill of quantities are stil taken to be the valid 


jes chat the quantities set out in che bill of quantities are wo be 


scope of work that does not require any re-measurement of adjustment 
in the contract sum, Exrors in quantities are taken wo be the tisk of 


both partes. 


In atypical lump sum contract, any mistakes in the bill descriptions, 
{quantities or extensions ate unlikely to be remedied as a legal rectification 
of the terms of the contract to reflect the true invention of the parties 

Ie is more likely than not, that the common intention will be the 
tendered price should prevail, rather than a price revised to account of 
the error. Any error whether of arithmetic of not in the computation 
of the contract sum shall be deemed to have been accepted by the 
parties and the ‘total lump sum contract price’ agreed by the parties 
stated in the conteact agreement shall remain unchanged except in the 
circumstances allowed under the contract such asin variations, in wage 


tate changes as a government directive ete. 


In acase, the design of the entire scope of work selated to sutface 
water diainage system had been fundamentally changed feom open 
trenching to micto tunnelling. Micro tunnelling shall therefore be 
jointly te-measured based on the approved construction drawings, 
and valued as per B/Q sates of in absence of which the faie rates. Re 
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measurement is possible under clause 56(1) and valuation is possible 
under clause 50(2) in this particular conteact. ‘The relevant B/Q items 
shall chen be deleted after above additions in the adjustment of contract, 
value. 


Again in another case, an ‘engineered fll’ was suggested in licu of 
imported fill. Imported fill means the soil brought from designated 
borrow pits, capable of being readily introduced directly into the 
‘embankment and compacted to the required densities and profiles 
as specified in the contract. Fill with dune sand is what is aptly called 
‘engineered fill’ that essentially requires in-situ mechanical process to 
‘meet the specification. Accosdéngly, the B/C item for émported fill shall 
‘be omitted under variation clause and the item for ‘engincered fil! shall 
equantified and valued in an agreed far? rate under the same provision, 

No B/Q quantities can be adjusted in compromising, of another item in 
Asttict lump sum contract. As such, the Conteactor’s argument to teeat 
dune sand as ‘imported fill” was considered to be unacceptable. In all 
three cases above, dewatering, surface water drainage and in imported 
fill, the Engineer could treat them separately as omitted from the 
conteact sum, despite the label of lump sum, mainly because the items 
have been priced independently and their scope could be identifiable. 


In another case, there was a bill item for grouting of cavities, the 
scope of which is identifiable only when the excavated surfaces have 
been exposed. Although it was a handful of cavities found in site, the 
Engineer could not reduce the quoted lump sum in the bill, because of 
the substantial reduction in the work scope assumed in the tender. 


However, in another case, the increase of actual physical 
quantities has been so substantial (4,900m3 to 18,1133) that tilts the 


apportionment of risk in pricing and prejudices a tender presumption 
(that the quantities given by the Employer in the bathymetric survey 
report on which the tenderer has relied in order to establish his tender 
Ptice are cosrect). It was not the intent of the contract to conduct a 
separate survey fo test the accuracy of the quantities provided by the 
Employer, other than the final survey by the Contractor in order to 
verify whether the correct depths have been achieved so as to ensure 
100% coverage. Accordingly, the Contractor had a case to argue that 
this isa valid vatied work, and his price for removal of silts has become 
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obsolete. ‘This isa classic case for re-measurement when data so derived 
in a survey upon completion can only be taken as the guideline to 
establish final quantities for the payment purposes (provided such 
survey is undertaken jointly on the supervision of the Engineer). It 
was suggested deriving a unit price, marginally low, taking the benefit 
of economies of scale, with the substantial quantity increase, omitting, 
the limp sum amount. 


In a tecent case, the ducts for undergeound electtical cables at 
600mm level showa in tender drawing No E-00 were not mistakenly 
measured in the B/Q. The revised construction drawing No SD-E00 
superseded the scope of work envisaged in the tender drawing No 
E-00. This paved the way for adjusting the contract sum as a valid 
variation under the contract, which involved omission and addition 
of the scope shown the drawing No E-00 and SD-£00 respectively. 

“The Contractor argued that omission from the bill of quantities is not 
possible in absence of a B/Q item. However, the logic is that the tender 
shall be comprehensive enough to cover up all the obligations under the 
contract as prescribed in the contract documents including drawings, 
ireespective of whether a particular item of work has been included of 
excluded in the bill of quantities unlike in a typical measure and pay 
contract, The Contractor shall also be deemed to have satisfied himself 
before tendering as to correctness and sufficiency of the tender for the 
works. Accordingly, the cost on PVC ducts shown in tender drawing is 
deemed to be priced within the tender, 


Having subsequently altered the subject scope by the above revised 
drawing constitutinga variation to the contract, the Engineer ascertained 
by ad-measurement the net resultant value of the respective work. All 
such works were valnedl at the rates set our in the contract in order to 
maintain the tender pricing level. As such, the deduction made for 
omission for which the pri 


cis already catered for was contractual. 


10.18 Unrealistic rates 


Generally, the Contractor is entitled to assume that the B/Q has been 
prepared in accordance with SMM. and that the items and quantities 
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found in the bill of quantities are reasonably accurate descriptions and 
estimates of the work shown on the drawings and described in the 
specification, 


‘The tisk of inaccuracies in bills in the first instance falls on 
the parties it uses. Any error of omission provides no grounds for 
adjusting the contract price strictly under lump sum contacts. Both the 
Employer and Contractor have therefore been exposed to a risk of error 
jin quantities which will result in a windfall to a one pasty depending 
‘on how quantities would fall correct with the actual. This is in fact an 
anomaly in any lump sum conreacrs where the quantity risk exerted by 
a third man (consultant) has been taken up by both patties. However, 
in typical re-measure contracts, the story is fundamentally different 
because the quantities are estimated and subject to re-measurement 
including those of theoretical errors in the priced bill of quant 


The Coutt of Appeal in the Hemy Boot case found in favour of the 
Conteactor and emphasized the fact that bill rates, w! 

cer08, should not prevent them from being adopted in the additional 
work as well, Tn this case, it was an over pricing, If the Contractor 
‘put an unsealistically high rate, he is entitled to have the rate used for 
valuation of subsequent variation. When the Employer accepted the 
tender with the unsealistically high rate, it can be said that the Employer 
accepted the risk of that being used in valuing additional quantities also. 
‘The application of the contract tates can not be avoided simply beca 
‘one party is dissatisfied with them. The conteact rates are immutable, 
and not subject to correction. 


ich contained an 


‘There shall be no rectification of any error, omission or wrong: 
‘estimate in the descriptions, tates and prices inserted by the Contractor. 
"The effect of this principle is that a mistake in a rate is bound by 
the parties equally. ‘The only situation where a contract rate may be 
departed from which it is not executed under similar conditions of 

jal increase or dectease in quantities which 
sender the existing rate unsuitable. 


when there is a substa 


The matters to be taken into account when deciding whether 
‘conditions are similar are basically the physical site conditions such as 


52 Honey Boor v Alstom Combined Cycles (2000) CTC 
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wet compared with dry, confined space compared to ample working, 
space, winter working compared to summer, When valuing variations, 
the works executed under similar conditions do not refer to economical 
or financial considerations, ‘The question whether a rate is profitable or 
not is therefore ierelevant in application of this principle. The matters 
should be taken up when deciding whether work is ofa similar character 
are the functions of materials, size and shape, vertical, horizontal and 
inclined, location, to name a few 


However in either of these operations the fact that a rate oF price 
may be too high or too low is completely immaterial. A very high 
rate of a very low sate is not rendered unteasonable by a variation of 
fa substantial change in quantities but is already unreasonable when 
the contact is entered into. Alternatively, the Contractor has included 
an unrealistically low rate in the bill of quantities; such rate could be 
applied to the extent of bill quantities and any excess in quanti 

and above bill quantity may be paid at a fair rate. 


10.19 Fair valuation principle 


Bill of quantities amongst the other parts of the conteact document 
describes the work that is to be cattied out and establish a rate of price 
for the item of work. A bill therefore allows the final measure of work 
to be valued by simply multiplying the rare by the quantity of measured 
work. But in reality the original bill of quantities may be inaccurate 
cither in the description of the work or in the estimate of quantities. 
‘A question is how far can the rates be applied in valuing the corrected 
‘measure? To what extent do the original rates apply and can they be 
used in valuing vatiations or does another approach works better? 


The existing rates will be applied unaltered if the work is similar 
in character and executed under similar conditions as the work priced 
in the bill. If either the work is dissimilar in character or executed in 
dissimilar conditions, then the Engineer fixes a ‘star’ rate, by breaking 
down the quoted rates into the elements of plant, materials, labour and 
overheads and adjusting each element that is affected by the variation, 
This kind of adjustment seems sensible. 
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The Engineer has to fix a rate even if he does not have the 
‘Contractor's build-up. Instead he may use a notional buikl-up using any 
contemporary tecouds submitted by the Contractor. [tis still nct clear 
when the star rate approach will not be appropriate, bur it appears that 
‘only in exceptional situations will a fair valuation be made. As to what 
amounts to a fair valuation, it was held in the Heney Boot case that this 


meant one that does not give « Contractor mote than his actual costs, 
seasonably and necessarily incurred, plus overheads and profit 


However, it is not clear from the decision how the profit and 
overheads are (0 be assessed: whether these are t0 be based on the 
Contractor's tender allowances, or whether the Contractor has to 
show some loss of profir or loss of contribution to his overheads, This 
approach applies not only to the varied work itself, but also to work 
affected by the variation. Iris necessary first to show that the variation 
‘caused bill rates for other items of work to be rendered unreasonable 
‘ot inapplicable, If so, then new rates can be fixed of fuie valuation used 
where appropriate. Importantly, the decision in Henry Boot teach apart 
the effect of additional varied work on original measured work ftom. 
the effeet on other work. ‘The re-rating appears to apply only to rates 
and prices in the original bill and not those fixed by the Engincet, in 
varied work for instance, 


Which of the rules, ie, existing rates, or fair rates, depends largely 
upon the timing of the variation order, the location of the work, the 
{quantity involved and the circumstances in which the work is executed, 
fit can be established that these factors precluded the valuation on the 
basis of bill rates then the valuation will usually be based on fais rates. 
If che varied work i ofa similar character and executed under similar 
conditions to work priced in the B/Q, such rates and prices shall be 
used to value the varied work. 


Trems covered by pricing preamble notes or descriptions in 
the bill item provide no e 

specifications, pre-contract addendums, manufacturing, instructions 
and any minor details 

specified in specification or not shown in deawings 
bbe included within the price. Any ite 
supetseded or rescinded 


islement. Considerations arising out of 


ecessary for completion of work though not 
wre deemed to 


uplicated in re-measuce and 
‘subsequent instruction shall be ignored, 
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‘Any work, which exceeded the scope required by the variation onder, 
is considered as overwork. Unless otherwise stated, any discount of 
correction factor will be applied for the original works as sct out in the 
Dill of quantities. Variations valued as per bill rates will also be subject 
to discount. This factor is proportionately applicable for the measured 
items under appropriate bills unless any specific mention as to contrary 
thas been made at the tender 


If the varied work is of a dissimilar character or is executed under 
dissimilar conditions to work priced in the B/Q, then the rates and. 
prices shall be used as the basis of valuation so faras may be seasonable. 

This cule applies where the work covered by the variation order is of 
a different character from the work priced in the B/Q, ot is executed 
under differcmt conditions. If the differences are relatively small, the 
Engineer is generally obliged to use the rates ser our in the B/Qas the 
basis for his valuation, making such adjustment in proportion to take 
account of the differ If the differences are very great, stuch as 
where excavation is to be in tock instead of clay, the Engineer may take 


the view that it would not be reasonable to base his valuation on the 
rates contained in the B/Q. The sole function of the words ‘as shall in 
his opinion be reasonable and proper’ found in. many standard forms 
calls fora comparison between the work covered by the variation order 
and the work priced in the bill of quantities, 


The words do not enable the Engineer w open up or disregard the 
tates on the ground that they were inserted by mistake. It was the use of 
the rates in the changed circumstances brought about by the variation 
onder that must be reasonable, nor the rates themselves. This is why the 
.gincer should decide the suitability of rates giving due regard to all 


the circumstances involved. 


On the matter of overheads, a distinction had to be made between 
different elements of overheads, Some overheads such as home 
unless brought 
into an assessment of the prolongation cost by reference to the basic 
costs, Other overheads are directly related to value of the work, Some 
overheads will only be recovered if there was proof that they were 
sased, as they will have been recovered fom 


overheads are constant and not telated to basic cost 


in fact incurred or in 
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valuations of the work executed. A fair valuation has a contribution 
towards fixed or eunning overheads. Care must be taken not to delicate 
any cost clement with preliminaries which may be payable elsewhere 
in the valuation, 


In nutshell, the work either added or omitted shall be valued at 
the rates set forth in the contract. If the contract does not contain 
any rate applicable for extra or acklitional work then suitable rate shall 
bbe agreed berween the Engineer and the Contractor, In the event of 
disagecement, the Engineer shall fix ates as he decides reasonable. The 
Engineer is given powers to form his technical opinion as to suitability 
and applicability of the new rates 


Unit rates and prices in the bill of quantities establish the tender 
pricing level and provide the basis for evaluating any varied work. 
‘The principle of continuing throughout the contract period to assess 
the value of works commensurate with tender pricing conditions is 
a fundamental concept to be adhered to as far as may reasonably be 
deemed feasible. Within this principle, changes in specification and 
conditions of pravision and application of works may require equivalent 
adjustments in valuation, proportionate to the tender pricing level, ia 
order to reflect the altered circumstances, 


Since intentions may be implied from conduct as well as expressed in. 
words, the innocent party should act promptly upon notice requirements 
ina breach, In aCanadian case53, the sub- Conteactots to do plastering, 

¢ told in September that they would soon be required. However, 
due to delays atising because the main Contractor failed to provide 
temporary heatiag, they were not called upon until the following, Apsil 
Twas held chat, even if this delay could have been treated as sufficiently 
serious to justify termination, the sub Contractors’ failure to complain 
about it deprived them of the right to terminate the sub-contract. As 
a result, the sub-Contractors were nor in a position to demand a re- 
negotiation of theie prices. 


‘Also, the varied work shall be measured in accotdance with the 
standard method of measurement adopted in the preparation of contract, 
bills to maintain the uniformity in the oral conteact evaluation that 
53 Pigot Construction v Wi Crowe Lid 
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will be subject to final re-measure using physical measusements on site, 
approved as-built drawings, approved shop drawings or even latest 
revised deawings issued for construction, as the case may be. 


Cate must be exercised when making a direct comparison between 
different Conteactors, which is not contractually admissible but may 
be a guide. Even though two Contractors axe executing a job similar 
in nature oF type, they exist as distinct and separate entities, where 
differing tendering criteria may have been employed. Equally, the 
circumstances of execution may have changed from that envisaged at 
tender stage which could impact upon the evaluation of varied work. 


10.20 Day work basis 


For work of a minor or incidental naure, the Engineer may instruct 
that a variation shall be executed on a day work basis. The work shall 
then be valued in accordance with the day work schedule included in 
the Contexet, 


‘A day work sheet is to recoed works carried out on day woes basis 
only and signing day work sheet purports that the Engineer confirms 
that the usage of material, labour, plantete on work is correct. The mete 
fact of signatuse does not make them legally binding automatically for 
the purpose of payment; however, its likely to make them binding as to 
the agreement of the ecorded hours. However, ifthe sheet was already 
fully priced before the Engineer signed it, it might be successfully 
argued that the intention was to agree with both the recorded time 
and stated evaluation, unless there was an express statement to the 
contrary. 


Ifthe inclusion of the work covered by the recorded time as past of 
the scope of work isin dispute, the Engineer generally has the discretion, 
to decide and instruct on how the work is to be undertaken and valued 
If the Contractor disagrees, it becomes a dispute by definition. 


However, the submission of such day work sheet does aot necessarily 
mean that the work will be valued under the cause dedicated for day 
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‘works. There could be a valid reason for the Engineer to refuse of 
revise the payment but any determination shall not be unreasonably 
Withheld or delayed, "The Engineer's determination could be opened 
up, reviewed of reuwed later ta the Final settlement. Comments such 
as ‘record purpose only’, ‘clarification only" ete ate often found in day 
‘work sheets alzeady signed and auths 

his shall nor affect the validity of the day work sheet but does not 
purport a particular entitlement. 


ticated for the work carried out. 


10.21 What constitutes a separate contract? 


"There may be circumstances which could lead to changes introduced by 
the Engineer falling outside the variations clause. ‘The works involved 
dredging in Larne Loug)* in Itcland to enable larger vessels to dock. 
"The tender referred to the dredged material being deposited in areas 
approved by the public authorities, the intention being to discharge 
the material excavated in suitable areas in the Lough. Larne Harbour 
Boned rejected this proposal later and as a result an alternative plan was 
aged w use the excavated material (o form an artificial bied island, 
Irwas argued by the Contractor that this was not a variation to the 
‘works within the confines of the contract but a separate contract ia its 
‘own right. The Court held that if the additional or varied work were 
so dissimilar from whar aay person reckoned to such an extent that it 
4s not contemplated by the contract then st would constitute a separate 
contract. Hence, the consteuction of the bied island was wholly outside 
the scope of the original dredging contract and therefore constituted 
a separate conteact. 


When a large number of changes are instructed though they 
individually fall within the ambit of the variation clause, they can 
collectively have the effect of completely changing the scope of the 
‘works. This is referred to as either abandonment or cardinal change and 
deals with the situarion where the Employer makes excessive changes 
to. project beyond what the parties reasonably could have anticipated 
at the time the contract is entered into. Courts will look at a number of 
factors in helping to decide whether the changes have been excessive 


54 Blue Circle industries Pie 
(1987) 37 BLE 40, (CA 


Holland Dredging Company (UK) Ltd 
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such as the size, nature, complexity, expected duration the number of 
changes, how many changes were anticipated when the project started, 
the magnitude of the work involved in the changes and the length of 
time in which such changes wete made, ete. 


In a New Zealand case”, the Judge Cook said that “if a variation 
fairly be said to be a change to the works as these described, 
whether it comprised and addition, reduction of substitution to the 


works or effects of carrying out the works, then itis a variation which 
the Contractor is under an obligation to carry out, ifitis beyond that, it 
is not. A variation is compared and contrasted against current contract 
works. ‘Thus the vatiations directed must be of a character and extent 
envisaged by and capable of being carried out under the provisions 
of the conteact, by virtue of this relationship. ‘The Employer can not 
order works deviating from theit fundamental nature under the guise 
of vatiations. 


10.22 Doctrine of cardinal change 


A potential problem with the grant of such broad authority under 
the changes clause is that the unscrupulous Employer could order 
substantial changes to the original scope and still compel the 
Contractor to perform, The law provides the Contractor with relief in 
such situations. The cardinal change doctrine prohibits the Employer 
from ordering changes outside the general scope of the contract. Where 


the work ordered is outside the scope of the contract, itis not legally 
a change but is extra work, and the Contractor is justified in dechning 
to perform it, as this work was not contemplated by the parties when 
they executed the contract. 


Faced with a cardinal change, a Contractor has two options. It 
may perform the change and seek damages after completing the work, 
or it may refuse to perform. If the Contractor performs the changed 
work, it can suffer severe financial hardship uatil st proves and recovers 
breach of contract damages. If the Contractor opts not to perform, and 
the change is ultimately found not to be cardinal, the Conteactor will 
have breached the contract because it was obligated by the contract 


TJEAW Jemucvon Construction vs Cty off Chistebutes (1984) 
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to perform all of the original scope of work and all non-cardinal 
changes. 


The use of cardinal change doctrine is to detect whether the 
modified job was essentially the same work as the parties bargained 
for. The Contractor has no right to complain if the project it ultimately 
constructed was essentially the same as the one it contracted to construct. 
here is a cardinal change if the ordered deviations ‘altered 
the nature of the thing to be constructed’. However, it can be resolved 
only by considering the totality of the change which requires recourse 
to its magnitude as well as quality, in light of its own circumstances. 
"The number of changes is nor the test alone. 


10.23 Potentially substantial increase in scope 


Nor necessarily disgusted all the time however, the Contractors have 
been struggling over the potentially substantial inctease of the original 
contract scope in some exceptional cases. Where a road project for 

such 


instance having a smaller number of major cost significant items 
as excavation into embankment, ayphalting and road ancillaries, may 
have taken 2 to 3 times additional scope by just adding, a few mileages 
ahead. However the natuee of the newly adeled scope might have gone 
off the methods of execution as planned. Since the total scope has been 

technical 


potentially substantial, the Contractor's pricing steatepic: 


approaches, and resource allocations ete might also have gone away 
with it. Though at glance the same nature of works at moving segments 
along the same route, localities etc, the Contractor may well be having 
a genuine case to ask for a total rate tevision. On the allegation that the 
‘original planned duration has been elongated by 2 to 3 times coupled 
with vatied works in between and as a result, the conteact prices have 
been outdated, the Contractor may claim in addition to 0 

and prolongation costs a rate revision for almost all the items that were 
‘executed. 


(On the other hand, the Employers contend that the Conteactor has 
been in a windfall where he would have orherwise kept his resources 
idle duc to lack of continuity of work in severe competition around the 
‘market, Contractors claim sat the Employer is in a windfall where he 
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avoided both time and cost on se-tendering and possible increase in 
contract prices with the new Contractors that may have taken over the 
site with delay in commencement also. Employers find comfortable with 
the same Contractor and the newly exploded scope can be procuted 
under the disguise of variation clause. 


As long as the patties mutually ageee to share both pains and 
gains in the whole process, parties may wish to adjust theit positions 
by allowing a reasonable contract price adjustment and the time to 
completion. However, there may be a cesteiction by law as far as the 
public money is involved in a project. Various limitations have been 
Inid down in tender and financial regulations to govern the capacity of 
the Employer to decide on fund allocations. One of the rules is that 
the Employer reserves the right to issue variations under the contract 
subject t0 a limit of 20% of the original contract sum. Tt does nor 
however capacitate the Contractor to ask for arate tevision ot any other 
adjusimenc in the contract price. 


10.24 Theory of quantum meruit 


Where one person undertakes work for at the request of another, the 
law imports a contractual promise to pay, If there is no enforceable 
contractual obligation, the law will in appropriate circumstances apply 
a quantum merua where it would be unjust for the secipient of the work 
‘or materials to retain their benefit without paying, for them. ‘This is the 
principle of restitution recognized in law the function of which is to 
bridge a gap where no contractual relationship exists. Also, che law will 
somerimes allow a quantum merit notwithstanding the existence of 
1 contract. If work is done without a written conteact (whenever some 
of the legislation requires that building contracts must be in writing), 
the courts have allowed quantum meruit recovery. Also the clauses 
that testrict payments for additional work executed without authority 
in writing by the Employer but on the iastruetions of the Engineer (as 
often the Engineer is the sole source of instruction in any matter under 
the contract) may also purport a quantum meruit consideration. If the 
Engineer crders additional work, but withour any authorisation by the 
Employer, it may readily be asserted by the Contractor that the effect 
of such a provision is that, the contract not governing his entitlement 
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to payment for that work, he és entitled to a quantum meruit. These 
are questions of facts to be inferred under given circumstances. Hence, 
a quantum meruit claim may only be brought by a Contractor where, 
for whatever reason, there is no valid contract in place (since payment 
terms of a contract if existing will govern what monies the Contractor 
is entitled to). 


A quantum metuit payment is allowable if the Contractor can prove 
the existence of unjust enrichment. There are key elements to be proved 
before an unjust enrichment claim can succeed, Firstly the Employer 
‘must receive a benefit on the premise that any Employer would have 
realised that any prudent Contractor would request for remuneration, 
In this instance, the Fmployer may contend that he had not asked the 
Conteactor to do the work and would not have accepted the completed 
facility if it had known that the Contractor was performing the work, 
However, Courts have confirmed quantum meruit where the Employer 
receives an ‘incontestable’ benefit where no reasonable person could 
deny. For a quantum meruit payment, it must also be shown that a 
benefit has been accrued by the Employer and that it would be unjust 
if the Contractor were not remunerated — that is, the Contractor must 
‘establish thar it would be unconscionable for the Employer to rerain 
the benefit. 


Basically, any variation that has been cattied out without knowledge 
and without accruing a benefit for the Employer are not payable on 
the basis of quantum meruit, despite of whether a payment scheme is 
available. However, a Contenctor may be entitled to recover for varied 
works on the theory of quantum meruit where conditions causing the 
damages ate such that they could not reasonably have been anticipated 
by cither party to the contract (the conditions are so substantially altered 
that they amount to a cardinal change). Thus, when an express contract 
is abandoned, Courts will imply an ageeement that the Contractot is 
to be paid a reasonable value of its work. Coupled with this argument, 
quantum meruit may be used in cases when substantial changes occur 
which are aot covered by the conteact of within the contemplation of 
the parties and which are nor such thar the Contractor should have 
anticipated of discovered them but ultimately a benefit was brought 
in overall project delivery. As such, where the Employer has actual 
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knowledge of the additional works, knows that they are outside the 
contract and knews that che Contractor is expecting to be paid for 
the works as extra to the contract, then a Contractor may be entitled 
to chim on aquantum meruit basis, provided the Employer receives a 
benefit, which is often the case. 


10.25 Quantity changes in lump sum contracts 


A. change in the final quantities of work for an item may upset the 
balance of resources and method of working resulting in the unit price 
inaccurate. The actual quantity of work for an item may differ from the 
estimate at tender for a number of reasons. In the case of excavation 
for instance the removal of unsuitable material of the extent of rock of 
the extent of runnelling in particular classificarion of ground, may only 
be estimated from ground investigation information and not exactly 
known until work is cattied out. Similarly the length of piles driven to 
« specified depth may nor be known precisely at each pile location 


(The risk of errors may be either fallen into the Contractor or the 
Employer where the chances to aker quantities are remote even in a 
substantial vatiance. A claase that requires the Contractor to considet 
B/Q quantities as actual and correct and any error oF omission from 
the B/Q provides no grounds to adjust the contract price (penalizing 
for someone else’s mistakes). Ia conteary, another clause vests powers 
to the Engineer allowing room for w-measurement where the Engmeet 
can order increase, decrease or even omit works, thercby determining 
the amount to be adjusted in the conteact price. 


However, mistakes in the bill descriptions or quantities ate unlikely 
to be remedied as a legal rectification of the teams of the contract t0 
reflect the true intention of the parties. The more likely practice is that 
the tender price prevails rather than a price revised to account of the 


Although quantities are ‘actual and corgeet’, Contractors claim new 
rates when quantities substantially vary when ‘he B/Q quantities are 
weong, Contracts based on firm quantities are in essence lump sum 
conteacts, where the quantity tisk is transferred from the Employer 
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o the Contractor, Although the burden of quantity risk lies entirely 
with the Ci 

the Contractor is held Hable for missing items and errors in quantities 
prepared by an ‘outsider’ 


snteactor in typical lump sum contracts, question is why 


‘The Consultant shall be held liable for quantity errors in case the 
Employer becomes vicariously liable. A specific remedy would be to 
cover up this scenario in the insurance policy. There should be a B/Q 


Provision for the tenderer to adjust the quantities when he finds any 
missing, under measured or over measured item so that he takes the 
burden before the conteact is entered into. 


‘An entitlement of claim in a quantity change depends on what 
the contract says, Usually, the instructions to renderers require the 
Contractor to submit a lump sum firm price, pethaps considering all 
the gamut of factors, be them commercial or technical, express and 
implied, so as to obtain a tender sum that is comprehensive enough to 
cover up all his obligations. 

Lump sum is that one party agreed to pay the other party the full 


amount for the work described and the description could be in many 
sources such as deawings, B/Q, spec and so on. ‘The point here is that 


the Contractor takes on board the quantity risk where the quantities 
are taken to have actual and correct on the originally envisaged scope 
of work, 


However, sometimes, in the Form of Tender, the Contractor offers 
to construct, complete and maintain the whole of the works for a 
ump sum of such other sums as may be ascertained in accordance 
with the conditions. Accordingly, this type of contract is not strictly 
a traditional lump sum fixed price contract but a limp sum with a 
provision for re-measurement. The bill rates ate applicable as long 
as they are suitable and the quantities of the selected items affected 
duc to vatiation insteuction will be scconciled on ‘add and omit? basis 
berween the billed quantities and theacrual physical quantities, without 
jcasuring the tender drawings. The following table is to show the 


impact of quantity changes in a lump sum contract, whenever the 
parties are restricted within the bounds of bill quantities 
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Ret tem tne TAs 
Drawings Quanty 
1 chandler “No 01) 
2 planesng «m2 315 ‘as 
3 fredoos No 12 RR 
4 handel om 25H 
5 dewatering, item 
6 excavation ms 300 5000 
7 aerate m3 1000 100 
thee 
8 plinth bases No 0 ghar 
ineped 


10.26 Estimated quantities 


‘The clause tiled ‘Estimated Quantities’ determines the character of 
the conteact as a re-measurement when the quantities given in the 
Dill of quantities are estimates only. The quantities may vary basically 
With the actual site conditions, due to errors and omissions in the bill 
of quantities and on account of variations, which shall not in any way 
vitiare or invalidate the contract. 


Tris not intended for the Contractor to use the existing quantities 
1s a basis to fulfil his conteactual obligations such as making purchase 
onders, preparing, schedules and programming works etc. The provision 
of estimated quantities cannot be considered as however limiting ot 
extending the scope of work to be carried out. The quantities in the bill 
in a re-measurement contract are purely for tendering purpose when 
the price to be paid for the works will not be fully established until the 
works are complete. 


Accordingly, a provision is allocated in the contract with the 
purpose of laying down the procedute in respect of measuring works, 
whenever the contract is a re-measure. Equally the same prox 

applicable in cases where the re-measurement is allowed in lump sum 
contracts. Accordingly, the Engineer shall, except as otherwise stated, 
ascettain and determine by measurement the value of work done upon 


edures are 


so 
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verification by the Quantity Surveyor in accordance with the contract. 
‘The Engineer and or the Quantity Surveyor shall, when it eequites any 
part or partsof the works tobe measured, give notice to the 
fo immediately assist the Engineer and/or the Quantity Surveyor ia 
taking and/or verifying such measurement. Should the 

assist, then the measurement ascertained by the Engineer shall be the 
‘correct measurement of the sclevant work. 


For purpose of measuring such permanent work as is to bemeasured 
by records, the Conteactor shall prepare measurement records month 
‘by month and the Contractor, as and when called upon to do so shall 
revisit and agree to any amended records with the Engineer and sign 
the same when so agreed. If the Contractor does not so revisit and 
agree such records, they shall be taken to be correct. If after revisit 
of such records the Conteactor does not sign the same as agreed they 
shall nevertheless be taken to be correct ualess the Contractor shall 
within the specified days of such revisit lodge with the Enginece and 
the Quantity Surveyor, a fully reasoned notice of the respects in which 
such record: ate claimed to be incorrect. 


However, the measurement procedure varies with the way the 
parties have agreed. Sometimes, the Engineer shall ascertain and 
determine the quantity of work completed by measurement whereas 
the Contractor shall send his representative to assist the process of 
‘measurement and furnish allehe particulars (back-ups) required. On the 
‘other hand, the Engineer's representative prepares records on monthly 
basis for measuring works as necessary, allowing the Contractor to 
‘examine and agree such records within a specified period. The records 
when agreed are to be signed by both patties. If the Contractor 
disagrees, such notice of disagreement shall be given within a specified 
period, which will be referred back to the Engineer. On receipt of such 
‘objection, the Engineer shall review, confirm or vary his records. Any 
delayed response by the Contractor will render the Engineer's unilateral 
decision, which will then be conclusive, final and binding, 


Measurements taken in absence of the requested Contractor's 
assistance are always taken to be the correct measurements for payment 
purposes. Ifthe Contractor does not attend to examine and agree the 
records prepared by the Engineer's representative for the measurement 
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purpowe, such measurements are reasonably presumed t be correct. 
Another obligation on the part of the Contractor is to examine and 
rake additional levels and measurements as necessary in substructure 
works before the ground is interfered by any means, for the agecement 
tn the existing levels with the Engineer. ‘This will form the basis of 
the measurement of permanent works. In all cases, the works shall be 
measured as per the standard method of measurement specified in the 
Appendix to Tender, notwithstanding, any general or local custom. 
The works shall be measured net except where the standasd method 
bf measurement does nor provide for measurement rules, 


10.27 Actual and correct quantities 


Quantities set out in the bill of quantities are taken to be the actual 
and correct quantities to be executed by the Contractor. Aay change 
in quantity including omissions shall act however vitiate the contiact 
but shall be corrected and deemed to be a variation, 


Within the meaning of the conditions of engagement, the Engineer 
is usually required w produce drawings as are necessary for the 
Preparation of actual and correct quantities unless he can show reason 
why it's not possible. This does not restrict him to seek the Employer's 
approval to go by estimated quantities, basically on the availability of 
erails and the time frame to float the tender. 


(On the other hand the Contractor is to intimate the Engineer of 
any change in the original quantities of work. However, it does not 
emphasize that the Conteactor should satisfy himself as an additional 
bligation in the tender itself that the quantities given in the tender 
document ate a fair representation of the proposed works; instead it 
is an opportunity t query any observarion with regard to quantities 
during tender stage. 


Some contracts require that any error in description or in quantity 
of omission of item from the bill of quantities shall be corrected and. 
deemed a variation. It is therefore necessary to determine exactly 
what the bill of quantities should contain and what they actually do. 
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contain. This would mean that the Engineer reserves the right to revisit 
the bill items and correct the estimated quantities based on physical 
‘measuirements as Far as nn specific mention as to contrary be made in 


the coateact. 


10.28 Variations after scheduled completion 


“The recent, Baler Beatty » Cheermatnt Propenies isa model case related 
toa construction of shell and core of an office block. Work commenced 
on 19 September 1987, the completion date being 17 April 1989, later 
‘extended 10 9 May 1989. The Architect issued a certificate stating that 
the works should be reasonably have been completed by this date, 
although the works had not being actually completed. During the period 
12 Felruary 1950 1 12 July 1990 the Architect issued instructions for 
fit out works as a vasiation to the contract. Practical completion of the 
shell aad core was achieved on 12 October 1990 with the ft out works 
‘not finished unuil 25 February’ 1991. The Contsactor was given (wo 
extensions upto 24 November 198). The subject variation issued after 
the revised completion date but prior to practical completion, during 
the period when the Contractor was in default 


The Contractor argued that the effect of the issue of vatiations 
during a period of culpable delay was co render time at large, leaving: 
the Contractor to complete within a teasonable time. This being the 
case, the Employer would lose his rights to levy penalties. Also, the 
Contractor argued that the Architect should have granted an exi 

of time on a gross basis. In this case it was argued that the fit out work 
should have taken 54 weoks, this period to be added to 12 February 
1990, when the fit out vas 


ion was issued. 


The Employee insisted a net extension of time, by taking the date 
currently fixed for completion and adding w it the 18 weeks that the 
Architect considered to be fait and reasonable for the fit out work 
If the Contractor's method was followed it would provide him with 
a windfall which swept up his delays. While recognizing this, the 
Conteictor considered the problem resulted from the Employer's own 


Se Balfour Beary Ltd v Chestermount Properties Ld (1993) 
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voluntary conduct in requiring a variation during a period of culpable 
delay. 


If the net method were adopted the extended completion date would 
expire before the variation giving tise to the extension of time had 
been insteucted, which was logically and physically impossible. Court 
however found in favour of the Employer on a number of grounds; 
the objective of the extension of time provisions is for the Architect to 
assess whether any of the relevant events have caused a delay and if so. 
by how much, Fe muse then apply the tesult of his assessment t0 give 
‘a revised completion date. It would need clear words in the contract, 
to allow the Architect to depart from a requirement to extend the 
completion date by the period of delay caused by the relevant event. 
Me Justi 

works, a faie and reasonable adjustment may involve movement of this 
completion date to a point in time which may fall before the issue of 
the variation instru 


e Colman said: “in the case of a variation which increases the 


Where an Employer's agent issues an order for exten work after 
the contract completion dare bur hefore practical completion, it is 
appropriate where resultant delays occur for an extension of time to 
be granted. Such extension of time will be calculated by extending the 
completion date by the net period of delay. The judgement in the case 
of Balfour Beatty vs Chestermount Properties alters the position of the 
Engineer who has to issuc instructions while a Conteactor is in culpable 
delay. Priot to the case, Contractors could claim new instructions had 
prevented the completion of the work within the agreed timetable. This 
removed their liability for liquidated damages. However, the culing 
makes it clear that minor alterations issued after a petiod of delay do. 
nor alter the provisions of culpable clelay. 


10.29 Variations after practical completion 


‘Variations cannot be ordeted after practical completion in the absence 
of express provision, unless of course the Contractor is willing to 
carey out. A Contractor is not obliged to carry out variations where the 
instruction is issued after practical completion unless there is a clause 
in the contract which gives the Employer or his agent power to issue 
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aan instruction of this nature. The Commissioner of State Bank os Castain 
case dlusteates the point that the power to order vatiations is not in 
force after the certificate of practical completion as it then reaches 
the stage for maintenance. ‘This restriction has been reflected in some 


“The Contractor is not obliged to eatey out any additional work 
after the date of practical completion other than attending to defects. 
However, the issue is what if the Conteactot is willing to carry out, but 
not at the prices in the original contract? In principle, it may be work 
‘onrside the contract if its carried out after completion of the original 
contract work. Variations outside the contract may not be necessarily 
govemed by the terms of the 

‘ordered in weiting, The Employer is liable to pay a reasonable price for 
such work casried out at his eequest, but may exceptionally not be so. 
Hable if the original contract is not expressly ot by implication replaced 
by anew contract and if there is no other basis for liability 


contract, and need not therefore be 


In order to make a person liable on « quantum meruit there has to 
be a necessary implication that the person liable is agreeing to pay. tis 
unlikely to be sufficient for a Contractor to claim after the works are 
‘completed that variation is outsile the terms of the contract. Where the 
Contractor is willing to carry out extra work, bur only at a reasonable 
price, then the parties should establish the basis on which they are 
prepared ro proceed before works start. ‘This # normally procured 
through an addendum to the contract. 


When the Engineer issues a variation after the conteact completion, 
date but before the practical completion, ic is appropriate where sesultant 
delays occur for an extension of time to be granted, Such extension of 
time will be calculated by extending the completion date by the net 
period of delay taking omissions of the contract also into account, 


“The SCL protocol identifies chat the main effect of time extension 
is to telieve the Contractor of its liability for liquidated damages dusing 
the period of extension, and not as often incorrectly believed, give rise 
ro an auromaric entitlement to compensation for prolongation costs, 
‘Some standaed form contracts provide that specific delay events, at the 


57 Commissioner of State Bank vs Costain (1983) 
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mploycr’s tisk, will not entitle the Contractor to prolongation costs, 
such as delay resulting from adverse weather conditions. The protocol 
suggests that although not all contracts require the Contractor to give 
notice of the occurrence of an Employer risk event irsespective of 
whether itis likely to affect the conteact completion date, notice should 
be given by the Contractor to the Engineer of an Employer's delay at 
the earliest practicable opportunity. Any impact of such an event should 
bbe dealt with cooperatively by the parties, 


‘The time extension should be granted on the most predictable 
effect, and increased af a later stage if appropriate. A contract should 
allow the Engineer to determine that an EOT is due on his or hee 
own initiative, whether or not the Contractor has applied for one or 
provided sufficient information. Such a clause should also entitle the 
Contractor to an EOT in case of variations ordered in the close play of 
handing over. Consideration of a time extension should also take into 
account the available float and concurrency. 


The protocol recommends that the programme is used as 
the primary tool in determining the amount of time extension. A 
programme should be used in conjunction with contemporary evid 

to ensure that the resulting OTT is faie and reasonable. The protocol 
also suggests that the analysis of the impact of events can be carried 
out retrospectively however, the method to analyse and assess delay 
and prolongation will largely depend upon the televant conditions of 
contract; the nature of the causative events; the records available; the 
programme information available, and also the programmer's skill level 
and familiarity with the project. 


10.30 Summary 


A valid Engineer's variation instruction must meet the basic 
requirements; it must be in writing or verbally and subsequently 
confiemed in writing within a reasonable time frame unless otherwise 
expressly provided; be in respect of the form, quality or quantity of 
the works of any part of the works; and in the Engineer's opinion, 
be necessary or be otherwise appropriate. Summarily, there are 
three distinct scenarios, ‘The Employer shall seek approval from the 
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tender committee prior to issue any variation beyond a certain cut off 
limit, usually 20% of the original contract sum, to which an internal 
procedure is existing, Secondly, in a substantial increase of quantities 
for an individual pay item for which the clause 51 (in many forms) 
provides the way of evaluation, and Thiedly, the Conteactor may submit 
acclaim for the recovery of unabsorbed site and general overheads when 
the net resultant impact of variations has been found to be in excess 
of +/- 20% of the effective contract stim, The bottom line is whether 
the nature and amount of varied work compared with the nature and 
amount of whole of works rendered an existing bill rate(®) inapplicable 
‘or unreasonable. In nutshell, valuation of variations revolves around 
the doctrines of unjust enrichment, economic duress, quantum meruit, 
fair valuation and cardinal change 


0s 


CHAPTER 11 
CLAIMS - 1 


11.1 Inwoduction 


Claims ate inherent nd inevitable in construction projects. ‘They 

Wor money. Akhough, 
claims usually low from Contractor to the Employer, there are claims 
against the Conteactors also, One should recognize that many elemeats, 
operating individually or in conjunction, affect the outcome of a claim. 
‘The basic cements are the contract between the parties, the facts of 
cach individual case, the law which consteues the contract and governs 
the dispute and also the interests of the parties iavolved, 


ate a source of demand for additional time 


By and large, the system seems working quite well but considering, 
the giant size of the industry, there are also some giant sized claims, 
Much has heen written andl debared on claims, Perhaps seme claims 
are inevitable for example justifiable extensions to avoid invalidating 
the contract. However, problems arise when the provision for clair 
is abused, for example by allegedly tendering at low prices with the 
objective of profiting out of others” mistakes and on the other hand by 
aggressively suppressing legitimate claims. Needless to say, the vicious 
circles generared by such exaggerated actions and reactions definitely 
add to the unavoidable costs of construction. Under circumstances, 
the whole idea of this chapter is to uncover some of the impoctant 
considerations to be made in submission and evah 

salient features of different types of claims. Indec 
claim is rare. 


tion of claims and 
1 fully fledged 
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11.2 He who asserts must prove 


Generally, the law recognizes contract autonomy. Parties to the contract 
areallowed to determine their own terms and conditionsas longas they 
do not contravene public policy and any mandatory provision ofthe law. 
(One such example is the concept of good fhith. Accordingly a contract 
must be performed in a manner consistent with the requirements 
‘of good faith. This is a principle of justice where for example if a 
[Promisor is himself the cause of the failuse of performance, either of 
an obligation due to him or of a condition upon which his own liability 
depends, he cannot rake advantage of the failure 


For a claim to be legitimate, the claimant should have a beliet 
that he suffered a genuine loss because of the fault of the other party 
and as a result, he is entitled for compensation under the contract or 
otherwise. Tt #8 up to the claimant 10 prose his ‘innocence’ as well as 
the other patty’s liability thus the eligibility and quantum of any claim 
he wishes to lodge. Hence, the first principle is that he who asserts 
‘mast prove, aera incuntbit on prabandtie. the party claiming time and/ 
‘or cost has to justify ts allegations with evidence in support, chat are 
‘contemporary in nature, 


Substantiation means to provide documentary evidence in support 
ofthe assertions made within the claim submission. Thereis a minimum. 
standard of substantiation required by the contact itself The general 
standard of proof that matters need to be established as being correct 
ison the balance of probability’. Apparently, the lower standard of 
poof ia civil matters does not smply that assertions need not be fully 
evidenced where it is reasonable expect such evidence. So, for 
instance, a matter of evaluation that involves establishing the cost of 
‘ovetheads may require production of invoices, vouchers, delivery notes, 
and possibly other accounting records if relevant. Where such speci 

support is not possible, i will still be necessary to produce evidence 
of the overhead costs incurred with a reasoned analysis of the amount 
considered 10 be relevant. Accordingly, the extent of substantiation 
‘may vaty upon the particulse instance. It could be a full and detad 
substantiation oF simply a matter of satisfaction of the Engineer being 
reasonable in all respects. As the claims involve a considerable money 


a 


Contractual Dimensions in Construction 


factor, the level of subscantiation is also considerable in that the pasty 
asserting, his position must come in cleaa hands with full and detail 
particulass. 


11.3 Claims avoidance 


Claims avoidance is to rid the project of unmanageable risks, ambiguities 
and impossible requirements in the contract documents prior 
performance. The magnitude of the project may influence the kinds 
of procedures put into operation, A claims avoidance approach may 
involve a comprehensive review of the contract documents ensuring 
that these documents are understandable, unambiguous and consstent 
This process entails making recommendations to revise, darify and 
demystify the contract language, delete conflicting provisions, and 
incorporate a risk-sharing philosophy fair by both pastes. 


However the effects of tisk events fallen cannot always be totally 
avoided or mitigated. There will be instances where a risk event occurs 
and ts effects are alleged to give tise to an entitlement tondditional time 
and/or payment. For instance, a frequent cause of daims is unresolved 
change onlers, eg, Fmployer-initiated additions or substitutions. In 
resolving variations, it 8 of the utmast importance to move quickly 
where negotiations should be taken place before the additional costs 


11.4 Documenting claims 


Coutts and arbitrators tend to give a greater credence to written 
documentation than to testimony, Ifthe claimant has no records, be will 
definitely love his position. [fhe has some recorls, he may at least secure 
his position to establish the occurrence of claim events and compile 
them in sequence. Perhaps the purpose of record keeping is to record 
compliance with the conteact, confirm vecbal requests of instructions, 
report unforeseen events or conditions, record disagreements, and give 
timely notice of requests for additional time and/or compensation, and 
so forth. 
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Records become contemporary once they are collated at site level or 
at any source in the first instance and authenticated by the Engineer. The 
{dea is to ensute reliability or virginity of the contents for a legitimate 
claim. As stated in the Oxford English Reference Dictionary the word 
‘contemporary’ is defined as ‘living or occurring at the same time’ 
Accordingly, t can be implied that ‘contemporary records’ are records 
that occur at the same time when any event oF circumstance gives 
rise to a claim, In the Faléland case", the acting judge Sanders held 
that “contemporary records meant original or primary documents, 
produced or prepared at or about the time giving tse to the claim, 
whether by of for the Contractor of Employer” 


Fora successful claim, clear factual evidence is a crucial element. In 
‘pursuant to FIDIC 1999 — 4th paragraph of sub clause 20.1 (Contractor's 
Claim), the Contractor has been given a liability to keep contemporary 
records as may be necessary to substantiate any claim and further it 
notifies that those records must maintain cither on the site or at another 
location acceptable to the Engineer. The Engineer may after receiving 
the notice, monitor record keeping and instruct the Conteactot to keep 
further contemporary records, as the case may be. If instructed by the 
Engineer, the Contractor shall submit copies to the Engineer. 


11.5 Claims analysi 


(Claims must beassessed on their ownindividual merits, albeit procedures 
for submissions and approvals, particularly when public money is 
involved. Examination of a claim however includes the considerations 
such as any reasonable extea expense incurred by a Contractor as a direct 
result of any alleged shortcomings of the Employer. The Contractor 
‘must demonstrate that he used his best endeavours to reduce the impact 
of the alleged shortcomings. 


Claims analysis should also. take a rational approach in order to 
simplify and streamline the whole process. The required chain of 
analysis is in the order of duty, breach, cause, effect and damage, which 
anticipates that the claiming party will fulfil each of the elements in 


38 TIM Atomney Genel foe the Faliland Islands v Gosdlon Forbes Consteuction 
alsin Limite! [2003] BLR 280 
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order, That is, to establish what duty was owed to him by the other 
party, the cause of the alleged breach of duty, the facts of the breach 
itself, the effects of the breach, and lastly the damage that results from 
the breach in terms of time and/or cost 


Duty is primatily concerned with establishing the obligations of the 
parties to the contract. Tris important in doing so to confirm what the 
contractual liabilities are. Among the issues to address will be: What is 
the conteact sum? How is it to be measured and adjusted? What notice, 
if any, has to be provided of financial impacts? Breach is a violation of 
the contract, have any of the obligations established as a ‘duty" been 
breached? If so, in what respect? Is the breach negligible, material or 
posing a greater consequence? Cause is the cause of any breach in the 
contractual obligations? Is the cause relevant to any analysis of the 
impacts? and, finally the effect which is the eesultant impact of net 
‘outcome, What ate the financial impacts of the liability breaches? Are 
any of the financial impacts too remote to be claimed? Ate the records 
of events and costs sufficient to support the claim being made? Should 
the impact have been mitigated from that being, claimed? 


Accordingly, in establishing a proper claim, the pasties ate intended 
to follow a sequence, This sequence requires that the person making: 
the claim must first establish duty that was owed by someone, under the 
contract. ‘Then must establish that the person who was under the duty 
was in bresch of his duty by establishing in what way the duty was not 
performed. There after the cause of the breach should be established, 
Then the effect of the breach should be established, The effect can he 
described as the changes in the Contractor's purchases, resources and 
working methods etc, From this it should be possible to establish the 
damage that results from the breach and required as compensation, 


o establish the link between breach, effect and damage there ate 
three potential tests: (1) The ‘but for’ est; 2) The pragmatic test; (3) 
“The common sense test. The “but for” test comprises the adoption of 
the questioning process of ‘is it reasonable that but for the breach that 
effect and thar damage would nor have heen suffered by the claimant?" 
“The test was illustrated in an Australian court case”. 


59. South Australia Asset Management Corporation » York Montague Ltd 
[1996)3 AIL ER 365 
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even though this is a good filter, this may need to be applied in a 
modified or extended manner when there are many overlapping and 
‘competing issues to test. ‘The Courts in Smith New Caurt Securities Ltd 1 
Serimegour Vickerd® stated that “Our case law yields few secure footholds 
Bur iris settled thar ar any rate in the law of obligations causation is to 
bbe categorized as an issue of facts. What has been further established is 
that the ‘but for’ test, although it often yields the right answer, does not 
always do so. That has led judges to apply the pragmatic test whether 
the condition in question was a substantial factor in producing the 
result” (Davison and Mullen, 2009). 


Sometimes judges assert that the guiding criterion is whether in 
comma sense terms to establish sufficient causal connection. In the 
Yorkshire case the Lord Wright stated that, “This choice of the real or 
efficient cause from out of the whole complex of the facts must be made 
bby applying common sense standards, Causation is to be understood 
as the man in the stecet, and aot as the scientist of the metaphysician 
would understand it, without coo microscopic analysis but on a broad 


For a successful disruption claim, for instance establishing causal 
relationship is considered as an important clement, Even though the 
nature and occurrence of the disruptive event are obvious in nature, 
‘establishing that the Contractor is legally entitled to compensation for a 
‘monetary loss suffered ag a result of the event is more difficult. Proving 
causation has been a prevailing theme in considering the entitlement 
of loss of productivity claim (-e., that the Employer's actions actually 
‘caused the inefficiency claimed). 


11.6 Notice of claims 


Where delays occur under a construction contract and the Contractor 
intends to claim an extension of time (and/or delay costs) the Contract 
usually provides for a notification regime. Almost in all cares, the 
Contractor is required to give notice of circumstances which might 
lead to a delay of any kind, immediately the Contractor becomes aware 


G0 Smith New Court Securities Lid Scrimeyoar Vickers (1996) 4 AIL ER 769 
{61 Yorkshise Dale Steamship Coy Minister of Was Teanspost (1942) AC 91 
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of such citcumstances. ‘This provision usually applies not only to 
circumstances out of which the Contactor might uhimazcly claim an 
extension of time, butfo all other circumstances where the Contractor 
is likely to be delayed in achieving. practical completion (even where, 
for example, the delay was caused through the Contiacter’s own fault 
and the Contenetor is nor entitled to such an extension of time) 


In some contracts, there a two-tier notification requirement, 
namely that the Contractot notify the Eaginees (or the Employer asthe 
case may be) immediately upon becoming aware of the likely occurrence 
bf a delay, and again, providing demils of the extent of the delay and 
other such matters, within a reasonable time of the Contractor being, 
able © calculate the extent and likely cost and effect on scheduled 
completion, Whese the Contractor fails to give the necessary notice (oF 
as the case may be, either of the necessary two notices) the Contractor 
will be barred under the Contract From bringing claim foran extension 
pf time and/or delay costs. 


ww as to the effect of such time 


here is a substantial body of 
bar clauses. From time to time, Courts have declined to give effect to 
such time bar clauses for various reasons. A prudent Coatractor who 
wishes to make such a claim should steietly comply with such time bar 
notice provisions. Sometimes, these provisions are equally applicable 
for the Employer. A notice shall be given as soon as practicable after 
the Employer became aware of the events or circumstances giving tise 
to chim. A notice relating to any extension of the defects notification 
period shall be given before the expiry of such period, Notice of claims 
's therefore fundamental in any claim, a failure of which may amount 
to disteyard the claim in its entirety. A question arises whether the 
Contractor's failure to timely notify his intent ro claim will lose his 
right to lodge his claim in toto. Notwithstanding, a prudent Conteactor 
will be constantly vigilant for cm situations, and will give the earliest 
possible warning to the Employer, of his intent to claim and the 
Anticipated grounds for doing so. In this way, under most contracts, 
the Conteactor is able co preserve his rights to claim until such time as 
the necessary information can be collated, 
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Unlike suspension of work ducto curfew declared by the government, 
for instance a Contractor may not know the real cause for the claim 
until some time after the events that have given rise to the situation. A 
typical case involves the accumulated impact of a series of changes, each 
of which m: 

‘of all proportion to the work involved. Other changes may give rise (0 
a te scheduling of work, with consequent loss of productivity. Often, 
these impacts are difficule to determine until some time later. This 
is why some contracts find an open phrase ‘as soon as is practicable’ 
instead of strict deadlines from the teue awareness of the aceurrence 
‘The phrase, ‘as soon as practicable’ connotes doing something, with all 
seasonable dispatch having regard to all the circumstances, 


y appear minor, but collectively have a disrupting effect out 


1.7 Gaymark case 


‘The Australian case of Gaymark* considered a claim by the Contractor 
for an extension of time where the Conteactor failed to comply with the 
condition precedent for making claims. In that ease, the Conteactor was 
required (© construct a hotel, retail and office complex. The Employer 
had his own causes that hampered the progress. The contract stated 
that the Contractor shall only be entitled to an extension of time for 
practical completion, where the complied, with 
its obligation in giving notice in writing of a delaying event, within 14 
days after the cause of the delay first arising, 


The Employer in turn claimed liquidated damages for the delay, 
The Court decided that it was clearly wrong to allow the Employer 
to claim liquidated damages for its own delays and refused to allow 
the claim and agreed that the contract between the parties fails to 
provide for a situation where the Employer caused actual delays to the 
Conteactor achieving practical completion coupled with the failure 
by the Contractor to comply with the notice provisions. Finally, the 
liquidated damages were not imposable. 


(2_ Gaymark investments Pry Lid y Walter Construction Group Lid [1999], 
NISC 143 
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1.8 Failure to notice or complete 


Tn the Scottish ease of Shephard, the Contractor was delayed in seaching 
completion, The Contractor argued thar it was entitled 1 an extension 
of time as a cesult of instructions given by the Architect. The Contract 
set outa strict time limit for extension of time claims and clearly stated 
that the Contractor shall not be entitled ro any extension of rime if it 
does not claim in time. 


The Contractor admitted that it failed to daim within the time 
frame but angued that the condition precedence acted as a penalty. In 
other words, the condition precedence set out a contractual provision 
that the Contractor had breached. The resultof the breach is a liability 
to liguidated damages, which is noc in proportion w the damage 
suffered by the Employer. 


However the Court said that the Contractor's liability for liquidated 
damages does not result from a failure to comply with the notification 
provision bur from the fiilure to complete on time ‘The failure tocomply 
with the notification provision does not itself require the Conteactor 
to pay liquidated damages but instead leads to the mere possibility that 
liquidated damages may become pays 


le at alater cate 


Traffic has both ways, however. Generally within the extension 
of time clause, the Contractor will be obligated ro submit notices 
and detailed particulars within a specified time frame. For example, 
‘many contracts provide: “that the Engineer is nct bound to make 
any determination unless the Conteactor has (@) within 28 days after 
such an event has first arisen, notified the Engineer with a copy to the 
Employer, and (b) within 28 days, of such other reasonable time as 
may be agreed by the Engineer, after such notification submitted 10 
the Engineer detailed particulars of any extension of time to which 
hhe may consider himself entitled in order that such submission may 
be investigated at the time.” Occasionally, submission of notice and 
detailed particulass will be expressed to be condition precedent. The 
Contractor's failure to comply fully waives its entitlement to claim an 
extension of time so that the Employer's liability ceases 


@ Gyinua 


Shephard [2003] SCLR 795 
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(On the same token, the FIDIC specifies a notice requirement for 
the Employer as well. Ifthe Employer “considers himself to be entitled 
o any payment under any clause of these conditions or otherwise ia 
connection with the Conteact, and/or to any extension of the defects 
notification period, the Employer or the Engineer shall give notice and 
particulars to the Contractor.” Such notice is required to be given “as 
soon as practicable after the Employer hecomes aware of the event or 
circumstances giving rise tn the claim”, 


11.9 The bottom-line 


Ifa Conteactor is only a few days late in submitting its sub-clause 20 
(in FIDIC) notice in respect of very substantial claims and the forfeiture 
of as contractual rights would result in serious financial difficulties, 
then one might reasonably be entitled to argue that i would be contrary 
to good faith for the Employer to rely on clause 20.1. Similarly, if the 
Employer has actual knowledge of the “event of circumstance giving 
ise to the claim”, and/or suffers no substantial harm as eesult of not 
receiving the Contractor's notice on time, then, having regard to its 
implied obligation of good faith, the Employer may not be able to rely 
‘on sub-clause 20.1 to defeat the Contractor's claims. 


In practice, much depends on the circumstances. ‘The contractual 
obligation to deliver timely notice of one’s intention to claim additional 
time of money will normally be upheld, unless the particulae 
circumstances of the case show hat such inclusion would lead to a 


‘misuse of a right of a breach of the parties’ obligations. 


11.10 Submission of claims 


Weak claims are those submitted without showing the link between 
‘cause and effect. Consequently, whilst robust claims are not uaheard, 
‘many Contractors have become accustomed to ‘this’ submissions in the 
aim of negotiations. Conterctors, who submit weak claims frequently 
gift the Enginece with many of the reasons they so desperately need t 
justify a refusal (o make reasonable awards, more so in many instances 
where the Employer has the final ‘word’ on any determination by the 
Engineet 
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A common claim is when often difficult to separate the delay and 
costs incurred following any delaying event. This is because there can 
be overlapping causes, such as variations to one part of the works issued 
at the same time that there are delays in providing drawings for the 
related part. Both the variation and the delay could allow a chim for 
an extension of time, but the exact length of the delay from each cause 
‘might be difficult to assess. The issues can be inextsicably intertwined 
resulting in global claims. 


Once submissions have been made, the Engineer has a specified 
umber of days to make a deesion. Accordingly, the Engineer can deny 
the claim in whole or in part, approve the claim, or notify the pasties 
for further details or notify thar the Engineer cannot resolve the issues 
connceted with the claim, 


‘The Engineer's written action will be final and binding upon 
Employer and Contractor, Once the Engineer makes a decision, if 
either party is unhappy with that decision, that party’s next eecousse is 
to invoke the dispute resolution provisions of the contract. 


‘ome conditions mandate that the Contractor shall submit once in 
y month an account giving particulars of claims for any additional 
payment to which the Contractor may consider himself entitled. The 
Engineer is authorised to approve payment norwithstanding the 
Contractor's failure to comply with this condition if 


a. notice is given by the 
opportunity, 
b, such claims propetly substantiated. 


mntractor at the easliest practicable 


Compliance with timely submissions is vitally important to. the 
Contractor if he fails, through unwarranted procedural delay, the 
Engineer may reserve a right to consider the claim as inadmissible 
Belated claims suffering, from clear-cut dilatoriness may be setuened, 
upfront 
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11.11 Can the Engineer unilaterally evaluate a 
claim? 

Once in every month the Contractor shall submit an account giving, 
particulars, as fulland detailed as possible, of ll claims for any additional 
expense to which the Contractor may consider himself entitled. ‘The 
Engincer’s role in connection with claims is to authorize payments duc 
under a proper review on the Contractor's submission, Accordingly, itis 
not only a U-turn to typical claim ckause when the Engineer commits to 
notify of any financial implications to the Contractor, but also a serious 
breach of ethics on the part of the Engineer to initiate claims on behalf 
of the Contractor. This is inaptness when the Engineer's tole is basically 
o protect the interests of che Employer being the Employer's agent. It 
isin fact the Contractor who should decide the basis of his own claims 
pending submission. 


In case the Contractor fails submit further details to support the 
valuation (the amounts alleged) or keep silence in a varied work that 
is amounting to a negative value For example, the Engineer may make 
his own assessment unilaterally, based on whatever bona fide evidence 
available, ay befits the situation. This is usually done after a reasonable 
follow-up in order to fulfil the obligations on the part of the Engineer, 
in absence af cooperation from the Contractor. ‘The Engineer's one 
‘way assessment does not however prevent the Contractor in contesting 
the basis of calculation, In principle, the Engincet’s judgement does 
not exceed what the Contractor has been looking for, unless there is an 
apparent error in calculations. This is des’ on reddit pluc quam quod petens 
ipse requirit where a judge does not give more than what the plaintiff 
himself demands. Meanwhile, the Engineer can not keep silence in 
front of any allegation, request, or query made by the Contractor since 
silence might be interpreted as acceptance. In law, he who does not 
disapprove, approves-qui mon imprabat, approbat 
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11.12 Whata loss! 


PRoberisant is « classic case that provided an interpretation on the 
Phease ‘all disect costs and directly incurred losses’ found in. many: 
standaed forms of contract. 


It was in a letter of intent the Joint Venture confirmed its inteation 
to enter into a contract. There was a phrase in the letter of intent that 
all ditect costs and ditectly incuered losses” shall be underweitten 
by the joine venture, The letter was limited to a sum of £500, which 
was subsequently increased 0 {Smillion, The Contractor on the 
power of the letter of intent started works and nevertheless received 
interim payments. Once the spending limit of £5million was reached, 
the Contractor was told to stop work and as a result, the Contractor 
commenced legal proceedings against the joint venture claiming a 
further paymeat of about £850,000. 


‘The heads of daim were loss of profit and overheads. The joint 
venture contested the Contractor's entitlement, arguing that the words 
all ditect costs and directly incurted losses” testricted the tecovery by 
the Contractor to costs diecty attributable to the construction works 
This would include the cost of labour, plant and materials used, but 
would exclude costs attributable to the Conteactor’s enterprise as a 
whole, such as head office overheads and any profit element. 


Whilsc che expression “all direct costs and directly incurred losses” 
is not often heard, the judge noted that it nonetheless bears some 
similarity to the words “direct loss and/or expense” found in the JCT 
Forms of contract. In each case the expression contains two elements; 
costs and losses ia the letter of intent, and loss and expense in the 
ICT forms. The judge said thar the words “cost” and “expense” are 
‘egulaily used as synonyms to denote sums expended or outlays, and 
underpin the idea that a claimant is entitled to recover money that he 
thas been compelled to pay in consequence ofan event with contractual 
significance. 


GF_PRoberson Group Construction Lid v Amey Miller (Edinburgh) Joint 
Venture 2005) 
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The conceptof lossis based on the idea thata person does not have 
something that he should of would have deserved. In cases involving, 
breach of contract, the general principle is chat the innocent party is 
‘entitled to be put in the same position as he would have been in ifthe 
contract had been performed, ‘The judge said it was obvious that a loss 
ff that nature may include both loss of profit and a contribution to. 
general overheads. ‘The judge contended chat by nature, businessmen 
fexpect profits and the law must recognize that elementary economic 
fact. The failure of a Contractor to make a profit should be accounted 
a loss, therefore. 


The whole argument lies in between two principles; remoteness 
‘of loss, not with causarion and the loss or expense in question arise 
naturally from the conteactual event relied on by the claimaat. This is 
in accordance with the first rule in Hadley v Baxendale (1854). As such, 
a Conteactor can not earn profits but overheads in a disruption as the 
Contractor could nor anticipate profits our of eventualities beyond his 
‘own control. 


11.13 Financial loss 


Courts are less villing to uphold duties of care based on reasonable 
foresight when a loss caused is purely financial and is uncelated to 
physical harm wo person or property. A Contractor may be liable in 
negligence for failure to take care to avoid causing injury to a peson 
who enters a building site, by the collapse of defective scaffolding If 
the snjueed person has to stay in hospital for teearment he may suffer 
financial loss connected with his physical injury. However, supposing: 
a Contractor through negligence damages a power line and causes 

power failure th 
‘The bakers have suffered financial loss unconaccted to any damage 
to their physical person or property. ‘The Conteictor could reasonably 
have foreseen that if there was a power falure the bakers would suffer 
financial loss, However, the Courts take the view recognising such 
liability would widen too much. Thus there is no general duty based 
‘on foreseeability to avoid causing pure financial losses, 


puts the bakers in the vicinity our of business? 
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‘A similar reluctance to recognise duties of care is seen with regard 
to careless words that cause financial loss. The foreseeability test has 
been applied to determine duties of care when careless words cause 
physical damage to person or property. For example, an Engineer who 
carelessly gives a professional opinion which results in harm to persons 
or damage w the building constructed according to that advice will 
be considered liable for negligence created by on the basis of a duty of 
foreseeability of the harm. However, if he gives a professional opinion 
which results in pure financial loss the Court may hold that this loss is 
unconnected with physical damage and thar there is a need to restrict 
liability for such loss. Therefore, the criterion of foreseeability does 
not determine the duty of care due 1 the fear thar it would lead 10 
liability in an indeterminate amount for an indeterminate time and to 
an indeterminate class’ (Cardozo CJ. in the Ulimmarine Corp. (195). 


Tn nutshell, the law recognizes monetary compensation must 
aim ‘to bring back the innocent party in the place they would have 
been had the contract been completed’. This is called its reliance loss, 
Hadley v Bascendale (1854) established the rules for deciding whether the 
defaulting party was liable for all the damage caused by their breach 
‘This is commonly described under the cules of remoteness of damage; 
to decide whether a particular loss in the circumstances of the case 
is too remote to be recovered. There are two limbs to the rule where 
two parties have made a contract, which ane of them has broken; the 
damages the other ought to- receive in respect of such breach of such a 
contract should he such as may’ 


a. fairly and reasonably be considered as either arising naturally 
ie, from the usual course of things, from the breach of 
contract itself, of 

b. such as may reasonably be supposed to have been in 
contemplation of both parties, at the time they made the 
contract, as the probable result of breach of it 


This contemplation of the parties was in fact, the principle of what the 
contract breaker knew or was taken to know, so as to bring the loss 


within the reascnable contemplation of the parties. Tn fact the crucial 
date for determining, what ‘may reasonably be supposed to have been 
in the contemplation of both parties’ was the date of the contract, not 
the date of the breach, hecause it is then that the parties could limit 
their lability under the conteact. 


After all, in Hadley » Baxendale itself, the claim fot loss of profits 
caused by delay in delivering the broken mill shaft to the repairers, failed 
under the second limb precisely for that reason. How were the couriers 
to know that the mill would have no backaip shaft? However, the 
‘constauction issues ate not that easy to resolve when deep technicalities 
‘come into play, for instance, a loss due to a knock on effect. 


11.14 Contemplation 


A court case with Balfour Beatty involvement® provided a unique 
‘example, During construction of an aqueduct, a batching plant broke 
down due to tupeuring of the fuses provided by the supplier. It was then 
watertight construction that required a continuous pour of concrete, 
Which came to a complete stop with the power failuse. Once it was 
restored, attempts were made to continue the work by cutting back 
the old concrete and adding fresh concrete. The Enginece instructed 
the demolition and rebuilding of the structure. In an action against the 
supplier the Contractor won damages for breach of contract. On appeal 
bby the supplier against damages of {229,102.53 plus interest, the Lords 
confirmed that damages should either arise nanutally from the breach 
‘or have been in the contemplation of the patties at the time they made 
the contract. What one party knew about the other's concerns was a 
‘question of fact. The demolition and reconstruction of the aqueduct 
‘was not in the contemplation of the supplier since they did not know, 
and were unlikely to know, that a continuous pour was indispensable 
ro make the structure water-tight 


Contractual Dimensions in Consrestion 


11.15 Causation 


As in any claim, i is not simply a matter of developing a list of 
changes and a sequence of events. The Contractor must show ‘how? 
changes caused the impact in terms of time and/or cost. There must 
be s sufficient connection between the breach and the loss in ordee to 
secover damages forthe breach. Hasically, the damage of los itself must 
bbe eaused by the breach of contract. This is called eausation or eauslity 
that denotes the link herween cause and effect 


Lapland Shipping Norwich Union Pire Inserancé was a case involving, 
damage to a ship during the First World War where the House of 
Lords had to decide what caused a ship to sink. ‘The facts were in 
chronological order as follows; 


a On 30 January 1915, the ship was torpedoed by a German 
submarine. It was hit by two torpedoes. he crew abandoned 
the ship immediately believing that it was about to sink and 
boarded a tug boat 

b. However the ship did not sink. The tug boat was able to tow 
the ship into a nearby port of Havie. However, a storm began 
and the seas became rougher. The ship started hitting the side 
of the dock 

The Harbour Master fearing that the ship might sink required 
it to be towed to outside the inner walls of the harbour. The 
ship was moored outside of the harbour near the break water. 

During the next two days, the storm continued, during which 
time the ship ran ageound and on high tide ce-floated. After 
two days of this constant battering, the ship sank. 

"The Employers of the ship made a claim on the insurance. The 
Insurers rejected the claim on the basis of an exclusion which 
excluded losses caused by war and hostilities. 


The Court had to decide the cause of the loss amongst several competing, 
causes. One issue of Fact found by the Court was that had the ship. 
remained in the port, ic. if the Harbour Master did not require the 
ship to be removed, then it would aot have sunk. However, the Court, 
(66, Leyland Shipping Co Ld v Norwich Union Fie Insurance Society Ld [1918] 
AC S50 
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decided that the cause of the loss was the torpedoes. Al of the other 
potential competing causes were taken to have fowed from the initial 
damage from the torpedoes. One crucial factor in thar decision was 
that given the importance of Havre as a port during the wae and the 
concern that the ship could have sunk, the Hathour Master's decision 
could not be faulted. 


Finally in legal terms, itis said tharthe torpedoes were the ‘proximate’ 
‘or ‘dominant’ cause of the loss. However, in I Fairweather & Ca Ld v 
Landon Korangh of Wandovorth®, the Coust rejected the dominant cause 
approach as not being the correct way without stating an alternative, 
Also, the recent Jab Doyle case®* has confirmed that the application of 
‘causation principle in construction claims, 


11.16 Mitigation as a duty 


‘The main remedy for breach of conteact is damages. ‘There ate three 


ules telating to mitigation for breach of conteact. 


First an injured party cannot recover damages for a loss which 
could have heen avoided by reasonable steps, The injured party is not 
sequited to do anything other than in the ordinary cousse of business. 
Second, if the injured party takes steps which he could not reasonably 
have been required to do, and avoids the potential loss he cannot 
recover the potential loss as damages. ‘Thirdly, the injured party may 


recover his loss or expense in taking reasonable steps 1 mitigate the 
loss due to breach of contact 


In White and Cartercase!, it was held that the cules of mitigation do 
not apply in situations whete the injured pasty has a legitimate interest 
in performing the contract rather than stopping and claiming damages. 
He is not sequited in that case to discontinue performance even though 
the Employer may no longer require him to continue. 


GT_Hi Fairweather & Co, v, London Borough of Wandsworth (1987) 39 
BLK 106, 

68 John Doyle Construction Ltd v Laing Management (Scotland Lad [2004] 
ScoteS 141 

6 White and Carter (Councils) Lid -v- Me Gregor (1962) 
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Tn the Avon case”, Judge Hicks QC held that it was difficult to 
see how there could be aay room for the doctrine of mitigation in 
relation to damage suffered by reason of the Employers culpable delay 
in the fice of express contractual machinery. Thhis decision was made 
in tclation a submission that the Contractor should have incurred 
additional expenditure in accelerating the works to avercome the 
delay, 


It is suggested that the Contractor will have some obligation to 
progress the works which will involve an aspect of management of 
fesources and planning of activities in the circumstances of actual 
events, Such an obligation will usually be intended by the parties to. 
apply cqually to events causing qualifying delays. The obligation to 
progress the works may however require the Contractor to take some 
positive action, and a failure w do so may sound in damages measured. 
by the Bquidated damages for additional period of over-run which could. 
have been avoided but for the breach. Since the obligation to proceed 
‘Segulaily and diligently’ means to proceed continuously, industriously 
and efficiently with appropriate physical resources so as to proggess the 
works steadily towards completion, itis suggested this will also inchude 
managing the effects of the delay: 


Although commonly referred to asa ‘duty 10 mitigate’ the loss, 
not a duty but a principle adopted in the measure of loss. The onus of 
proving the failure to mitigate rests on the party alleging the faihute. 
Hence, the Contractor has general duty to mitigate the potential loss 
arising from delayed ot disrupted conteact works. A Conteactor has the 
duty 10 minimize its costs in a situation of disruption in the similar 
manner as he must mitigate his damages after breach. A party cannot 
recover damages resulting, from other party’s breach of contract, if the 
damage would have been avoided by taking reasonable measure 

if the mitigating measures were greater than what might be considered 
as reasonable and a party can only recover the cost of taking reasonable 
measures (0 mitigate his potential damage”. Further if che claimant 
incurs loss of expense by taling reasonable steps to mitigate the effects 
of breach, it is entitled to recover ts consequential losses arising out of 
70 Aseon Contracting Limited -y- Alfred McAlpine Construction (1999) 

71 nish Westinghouse v. linderground Railways Company (1912) AC 
os 


and 
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the mitigation, However, mitigation is not meant to be the minimum 
cost to he incurred as a result of breach, Neither has it meant to do 
everything possible to mitigate 


In the Miayf* case, the claim for acceleration costs of site works 
failed. ‘There was a term of the contract that if unexpected delays and 
difficulties occuered, Motherwell was requited to provide additional 
personnel at no extra cost at the «quest of Micafil in order to meet 
the required completion date. This is what parties have commercially 
bargained for in the conteact. 


11.17 Limitations in mitigation 


A Contractor will not be able to claim extension of time for delays 
which could have been avoided by changing the planned sequences of 
working, unless the sequence is a specified sequence, so that he could 
carry on with other work as best he could. It cannot be considered 
reasonable that a Contractor should maintain his sequence of working, 
doing no further work and incurring delay when by changing the 
sequence he would be able to open up other areas of work and progress: 
some of the works 


Mitigation is not the steps which would reduce productivity such 
as acceleration measures, and incroase his disect costs by procuring 
additional plant or materials. In a real life project, the Contractor was 
under an obligation 1 carry out and complece the work involving 
deep sea diving in an expeditions and timely manner. The sequence 
of the phases of work was specified in a program incorporated in a 
Memorandum of Agreement agreed by the parties as the way to deal 
with delays that had occurred. There were further delays. Tt was held 
that the obligation to progress the works in an expeditious and timely 
manner did not impose an obligation on the Contractor to carry out 
the work in a different sequence. 


72 Motherwell Rridge Construction Limited v. Micafl Vakuumtecchnik 
(2002) TCC BI CONLRAA 

73 DSND Subsea Led y Peteoleum GeosServices ASA and Pt 
‘Technology AS [2000] 
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It is suggested also that if the entitlement to extension of time 
is on the basis of whar is fair and reasonable, that this must éaclucle 
consideration of the positive steps taken by the Contractor to seduce 
the consequences of the delay, and the steps which could have been 
taken, without the expenditure of substantial sums. 


If the entitlement is based on actual delay evaluated retrospectively 
and if the Contractor is entitled to recover losses due to the delay, 
then it is suggested thar loss incurred in taking reasonable steps is 
pact of the recoverable loss. If on the other hand the Contractor is 
awarded an extension of time prospectively, there is then no reason to 
mitigate the delay, since may be granted the compensation under the 
contract. Because of these difficulties, many standard forms require the 
Contractor to take steps to reduce the effects of delays, to mitigate the 
delay, but the extent of the obligation differs 


11.18 Best endeavour 


‘The Contractor must use his best endeavours to reduce the delay. leis 
suggested that the obligation does not require the Contractor to expend 
substantial sums to reduce the delay. ‘The best endeavours obligation 
was not necessarily the next best thing to an absolute obligation ot 
guarantee”, Also, the best endeavours obligarion only required a parry 
to do what was commercially practicable and what it could reasonably 
do in the circumstances” 


hese will include applying resources in such a way as to reduce 
the consequences of a qualifying delay, so that work is carried out 
efficiently. It also includes providing the approptiate notices required 
by the contract together with the details required or requested by the 
Enginsee. 


In FIDIC 1999 Forms, Clause 8.1 of the FIDIC Red, Yellow and 
Silver Books 1999 require the Contractor to proceed with the works with 
duc expedition and without delay. The determination of the extension 
of time is required under clause 3.5 to be a fair determination raking 
duc regard of all sclevant circumstances including the steps which could 
74 Milland Land Reclamatics Lid -y- Wassen Eanesgy Led (1997) 

75. Terrell -v- Mabie Tock anal Go (195. 
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easombly have been taken by the Contractor to mitigate the delay. In 
this eegaed the Conteactoris also required, under clause 8.3, to promptly 
give notice of specific probable Future events or citeumstances which 
ray delay execution of the works. 


Icis also important to find the position of the SCL protocol. [0 all 
‘cases a patty establishing a breach of conteact shall be under a duty to 


fake all reasonable measures to mitigate the loss which has accurted 
provided that he can do so without unseasonable cost o¢ inconvenience. 
The prntocal therefoze considers that the Contractor's duty to mitigate 
its loss has two limbs. The Contractor must take reasonable steps 
to minimise its loss. Also, he must aot take unteasonable steps that 
increase its loss, This suggests that the Contractor is usually required 
in construction contiaets to do all it can to avoid, overcome of reduce 
delay, otherwise it may be qui now obstat quad obstare potest facere videcur 
which means that he who does not prevent what he is able t prevent, 
is considered as committing the thing, 


‘This duty does not extend to carrying out any change in scope any 
more efficiently than the original scope, spend more money in order 
to negate the effects for example adding extea resources by working 
‘outside ts planned working hours or otherwise. The Employer should 
‘pay the Conteactor the costs of taking such measures to mitigate the 
loss if it requires the Conreactor to do so, This is consistene with the 
‘common law principles in relation to a Contractor's duty eo mitigate 
loss. 


11.19 Foreseeability and remoteness 


A damage suffered by reason of an intervening act by a third pasty 
‘whom the defendant could nct have reasonably foreseen will not be 
recoverable from the defendant. ‘This means thar in the event 2 loss 
is sufficiently caused by the breach of contract, damages claims are 
ako limited! by the losses thar the defendant reasonably ought to have 
foreseca to have flowed from the becach. This is called foreseeability 
judged in telation to the time the conteact was formed, and not the time 
of the breach. Ifa defendant could not reasonably have foreseen that 
another might be affected by their actions, there may be no liability. 
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This is known as remoteness. ‘The concept of remoteness has been a 
concept used in various areas of the law to limit the liability of a pasty 
for the consequences of his/her acts (0 consequences that are within 
the scope of a foreseeable risk 


“Apparently because of the remoteness in damage where a precise 
justification or evaluation is difficult, if nor impossible, it is always 
prudent to put forward evidence together with the prevalence of such 
causes through records in order to recall ‘genuine 

before contesting on contractual eligibility ata later time. For example, 
if the Contractor encounters adverse physical conditions which he 
considers to have been unforeseeable, the Conteactor shall give notice 
to the Engineer as soon as practicable, But it is essential « have the 
physical conditions clearly described in the notice so that they can 
be inspected by the Engineer, who may determine the reasons on 
why the Contractor considers them to be unforeseeable. However one 
would argue thar the usual contract clauses ate difficult to administer 
because they embody a subjective standard, ie. the way the Engineer 
decides. The test of entitlement is again foresceability, ue., that which 
is foreseeable by an experienced Contractor does not qualify whereas 
that which is nor, and which was not actually foreseen, does, 


1688" of the issues 


11.20 Time line 


‘A timeline in the contract for filing notice of claims, for Engineet’s 
response, and for dispute resolution to be invoked exists for a reason, 
Good contracts hold both the Employer and Contractor to the strict 
timeline provisions, and also to follow those provisions for actions the 
Engineer must take, 


A timeline for filing claims is included in the conditions of 
conditions allow measurements and observations, Ifit were allowed to 
accumulate claims until the end of the contract and make them all at 
once, conditions at the job site may have progressed to a stage where 
the Engineer cannot make appropriate observations or measur 

The limit for the other party to respond to the claim exists to allow the 
claim to go to the Engineer for a decision an a timely manner. 


wake sure that a decision on the claim can be made while 
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‘The time limit upon the Engineer is to make suse that the 
disgruntled pasty will be able w make an informed decision about the 
possibility of going to dispute resolution while the situation is at a hale 
unsullied, Ifthe Engineer were allowed 60 or even 90 days to make a 
decision, memories will have faded, and the party that loses out in the 
decision may not be able to make aa informed decision. (Appendix D 
provides a time line using traditional forms) 


11.21 Suspension 


‘Suspension usually occurs when an Employer requires a Contractor to 
temporarily stop work on all or portion of the project. Contractually, the 
Contractor shall suspend the progress on the Engineer's written notice 
if its only provided for in the conteact, due to Conteactor’s default, 
due (© climatic conditions, on safety reasons, necessary for proper 
execution of work or in excepted sks. A mandatory requirement is 


cast on the Contractor to give a written notice of his intention to claim 
for any additional cost and/or time within a specified period from the 
date of receiving the Engineer's order to suspend the work. This clause 
specifically permits the Engincer to authorize extension of time or 
‘payment of extra cost, and the decision is final and binding. 


tre line Wott Ming ine tat'90 de? by ld as 
ss inaiolrs ey ones or past Uf fae in sepuactnbes yeni 
griocia Copiesnt te GAC seietnsah s Gear eecoae 
Tr the suspension under sub-clause 8.8 Guspension of Worl) has 
Samad ar neue shea oe degede FOTn ate Gememane ay 
Sepunl Dao Saginees pecstiote ws povial i de Bognpec aor 
baie serch on wits Ours stur Vonaaned ws too, 
Eosesctorsien 

toa SEEADE tides cles 13 (Wislaligny vial “Achuctocsey OF dae 
‘pce pustok de wodks i ho hapeutea wibeo Use whale ote 
post tee Gatencp tory ge wont or teoenation sgl tok chase 
$5z locaanign by Comtacend wl Ye socagibies tied wa 
sacrum Of ce conn by the Eteve: 


giving notice to the Engineer, tteat the suspension 


Afier the permission or instruction 1 proceed is given, the 
Contractor and the Enginece shall jointly examine the works and the 
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plant ind materials affected by the suspension, The Conteactor shall 
make good any dererioration of detect in oF loss of the works or plant 
or materials, which has occutsed duting the suspension, 


‘Suspension clims often require a schedule delay analysis ro evahnte 
the impact on the critical path. A suspension claim will consist of cost 
calculstions with cegaed to protection and securing works, idling labour, 
plant etc, loss of managerial inputs and any other incidental costs 
such as costs on demobilization /remobilization and other actual costs 
curred due to the suspension. In addition, if the Employer’ actions 
do not allow the work to proceed but the suspension clause has aot 
been invoked, the Contractor may claim for constructive suspension, 


Howeves, a party, who wishes to exercise the tight to suspend 
performance, runs the risk that their suspension will be segarded a 
failure to carry out the works regularly and diligently and may be treated. 
as a repudiation of the contract, if in the particular circumstances no 
such eight actually exists. The right to suspend performance for non. 
payment is statutory but the parties are free to agree how long the period 
's between the date on which asum becomes due and the final date for 
payment of that sum, The perind will vary between contracts 


11.22 Acceleration 


Acceleration may occur from the other party’s express of constructive 
order to increase the tate of production. An express order to acceletate 
docs not have to be written or use the word ‘accelerate’ although 
st must direct the Contractor to increase its rate of production. It 
gives an impression that the increased effort will result in additional 
compensation, 


Ina recent decision, a Contractoe sent a letter to a sub Conteactor 
equiring that it increases its rate of pnduction to meet the Conteactor’s 
sevised schedule. A hand written note on the letter stated that“all costs 
for the above will be negotiated at close out.” The Contractor argued 
that the letter was aot an order to accelerate because thesub Contractor 
hhad cansed the delay and the revised schedble gave the sub Conteactor 
mote time to perform its work than the original schedule. ‘The Court 
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held that the letter was an express onder to accdlesate because it directed 
the subs Contractor to increase its rate of performance at a time when 
the weather conditions were less Favourable than the original schedule. 
Tt too manifested an intention to pay the sub Contractor additional 
sums for such increased performance. 


The SCL protocol defines consteuctive acceleration as “acceleration 
following failure by the Emplayerto recognize that the Conteactot has 
‘encountered Employer dday for which its entitled co an extension of 
time and which failure required the Contractor to accelerate its progress 
in order to complete the works by the prevailing contract completion 
date”, 


Sometimes, a Contractor may be forced into aking, acceleration 
measures, anticipating completion of work in a given time usiag 
fixed labour and plant resources, but finds he cannot achieve planned 
progress because of an excusable delay. ‘Therefore a time extension claim 
furnished but tejected, Since the Conttuctot wants to avoid liquidated 
damages without spending substantial exta sums of his own maney to 
finish oa time, he can have the extension claim resolved by aebiteation 
‘or ltigation. But, he cannot wait for the decision of the tebunaland run 
the risk of his claim being denied and therefewe decides to accelerate the 
progeess to complete on time, meanwhile convince the Employes that 
he was always entitled to an extension and payment of his acceleration 
costs in the pussuit of being compatible with the planned progress 
‘This is basically constructive acceleration which is present when (I) 
the Contractor encountered an excusable delay envitling him to a time 
extension; @) the Contractor requested an extension; @) the request 
‘was refused or not act upon in atimely manner; (4) the Contractor was 
‘ordered to accelerate or finish the work as originally scheduled despite 
the excused delays; and (5) the Contactor actually accelerated the work. 
All five conditions must be met, although a request fora time extension 
and a denial of the request may be treated as an order to accelerate. 


‘An onder to accelerate does not have to be in explicit mandatory 
terms, as it may consist of merely pressing/a Contractor w cakeadditional 
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action at a time when the Contractor could finish within the contract 
time including the periods of excusable delays pending approval. For 
example, it may consist of an Employer’s unjustified pressure on a 
Contractor to employ larger crews and add more equipment. (Appendix 
G provides an example) 


11.23 Micafil case 


However, Miufif® refused to grant an extension to Motherwell who 
accelerated (working night shifts, extra men and plant) and claimed the 
extra costs of complying with Micafil’s wish to finish the contract on 
time. Itwas held that (i) there had been excusable delays (i) Micafil had 
refused to grant extension that Motherwell would have been entitled 
to under its sub-contract (fii) Motherwell had accelerated to. meet the 
required progress, and had proved that but for the acceleration measures 
the works would have finished late (ix) Motherwell had written and told 
Micafil of the actual and projected extra acceleration costs either prior 
to or at the time of taking the necessary measures, and (v) Motherwell 
was entitled to the acceleration costs notified to Micafil. Motherwell 
suggests that if a party is wrongfully refused an extension and accelerates 
to avoid liquidated damages, may be entitled to recover acceleration 
costs, even without the agreement of the Employer. 


11.24 Bottom of the Silverlake” 


The Army Corps of Engineers was engaged in a flood control project 
on the South Fork Zumbro River in Rochester, Minnesota. The Corps 
hired a Contractor to excavate matetial from the bottom of Silver 
Lake, a shallow reservoir located along the river, To facilitare dredging. 
before start, the water level in the lake was lowered by about feet, 
leaving the lakebed dry except for a small stream running through i 
‘The Conteactor intended to divert the remaining stream flow into a 
trench along the edge of the lakebed and construct an earthen dike to 
confine the water to the trench, The dike was designed to withstand a 
water flow of 890 cubic feet a second, a substantially higher rare than 
16. Motherwell Bridge Construction Limited vs Micafil Vakuumtechnilk 
(2002) 

7) Fraser Construction Ltd vs United States (200) 
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the average flow rate for Silver Lake, although it would reach much 
higher levels occasionally. Water fow in excess of 800 cubic feet a 
second could destroy the dike and flood the lakebed 


Before the Conteactor’s work began, the Corps pointed out that 
the Contracior’s diversion system would be susceptible to damage by 
flow rates expected to occur between May and August and that delays 
due to such flows would notexcusable for Gime extension. Shortly after 
the project began, Silver Lake began to experience high water flows 
‘because of wer weather in the region, ‘The flow rate reached 1,320 cubic 
feet a second before completion of the Contractor's diversion dike, 
damaging the dike and flooding the work site. The Contractor spent 
most of the following two weeks repairing the dike, but it occurred 
again throughout July and August. 


‘After the initial flooding, the Contractor requested a time extension 
from the Corps. The Corps denied the time extension request but, over 
the following months, granted several time extensions totalling, | month 
on a pro ntended (© take 3Y months. Afver completion 
of the contract, the Contrictor submitted a claim for constructive 
acceleration, contending that the denial of reasonable extensions for 
high ware flow during the contract period cntitled the Contractor 
to an additional $659,760 on a conteact for $744,588. ‘The Contractor 
argued that time extensions granted after the fact by the Corps were 
‘not sufficient because upon initial denial of the time extension request 
bby the Corps, the Contractor had been forced to continue its operations 
at an additional cost. 


ct that was 


The Contenctor’s claim was denied and the Contractor sued in the 
‘ederal Claims. ‘The Court ruled that the 
establish constructive acceleration, The Contractor refersed to the Court 
‘of Appeals where he argued thar although the high water conditions it 
experienced were causally selated to the repeated ovestopping of its dike 
and although it was responsible for the ditect, foreseeable consequences 
of such overtopping, it should not have been held responsible for the 
continued high water conditions that prevailed for days after each 
topping rather than receding, The Contractor further asserted that 
‘many of the time extensions geanted by the Corps were useless because 
they were not granted on a timely basis, Finally, the Contractor argued 


Court of | Tomtractor did not 
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that the Corps forced it to accelerate its performance by pressuring, 
it to work on days it should have been given a time extension. The 
Contesetor cited to a letter from the Corps urging the Conteactor 
to adhere to its schedule and advising the Contractor that a falure 
to prosecute the work diligently would result in termination of the 


In the Fraser case, the Court began by defining construction 
acceleration and setting out the elements that must be proved to recover 
for constructive acceleration: A claim of acceleration is a claim for the 
increased costs thar result when the Employer requires the Contractor 
to complete its performance in less time than was permitted under 
the contract. ‘The claim arises under the changes clause of a contract; 
the basis for the claim is that the Employer has modified the conteact 
by shortening the time for performance, either expressly (in the case 
of actual acceleration) or implicitly through its conduct (in the case 
of constructive acceleration), and that under the changes clause the 
Employer is required to compensate the Conteactor for the additional 
costs incurred in effecting the change. 


In nutshell, a daim of constructive acceleration ordinarily arises 
when the Employer requires the Contractor to adhere to the original 
performance deadline set forth in the contract even though the 
contract provides the Contractor with periods of excusable delay 
that entitle the Contractor to a longer performance period. Although. 
different formulations have been used in setting forth the elements of 
constructive acceleration, the requirements are generally described to 
inciude the following elements, each of which must be proved by the 
Contractor that; 


a. the Contractor encountered a delay that is excusable under the 
contract, 

b, the Contractor made a timely and sufficient request for an 
extension of the contract schedule; 

c. the Employer denied the Contractor's request for an extension 
or failed tact on it within a reasonable time: 

d._ thegovernment insisted on completion of the contract within a 
period shorter than the period to which the Contsactor would 
be entitled by taking into account the period of excusable 
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delay, after which the Contractor notified the Employer that 
ie regarded the alleged order to accelerate as a constructive 
change in the contract; and 

fe. the Contractor was required to expend extea resources to 
compensate for the lost time and remain on schedule. 


11.25 Positivity in response 


Extension of time is a conteactual remedy for acts of prevention and 
for events at the risk of the Employer. It may therefore be thought that 
if the remedy of extension of time is based on causation, then the ‘duty 
to mitigate’ should apply. In Fact, there are two situations to consider, 
fiest when the Conteactor responds positively and the second when the 
Contractor takes no positive action, 


‘The Contractor may react on the qualifying delay by making 
changes to his methods of working, or sequence of working or eve 
by accelerating the work. The issue is whether he is entitled to recover 
any loss incurred by this reaction and whether he has a tight to react 
as he did. Subject to the express terms of the contract, the Contractor 
has may accelerate in a qualifying delay event but the additional costs 
in mitigating the effect of qualifying delays is his “baby”. Sometimes, 
accelerating works in absence of the Engineer's knowledge or the 
Employer's consent has been forbidden. Since many contracts contain 
provisions for the grant of extensions of time and express terms 
for agreement of acceleration measures, the unilateral action by the 
Tonteactor in giving, priotity to the fixed date for completion over 
the cost of working efficiently cannot bind the Employer in those 


In the second situation the Contractor may not react « the 
qualifying delay and the issue is then what minimum measures he is 
required to take in order to mitigate the effects of the qualifying delay, 
and if he fails to take those measures whether it affects the extent of 
his entitlement to extension of time. One argument is that the rules of 
mitigation do not generally apply to construction contracts in relation 
to time where there is extension of time provisions. The other is best 
effort argument 
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Disruption in its simplest sense is hindrance to actual progress thus 
reducing the output of construction resources, those being, primarily, 
labour and plant. Disruption costs may Le distinguished from 
prolongation costs by virtue of the fact that the latter are 4 function 
‘of time and the formet are essentially productivity related. Disruption 
‘may or may not result in delay. Discuption sesuls in loss of productivity 
‘hit delays the work being carried out and not necessarily the scheduled 
completion. 


Contractors claim that they could aor achieve their planned output 
because of the Employer's actions and that the damages are payable. To. 
justify a disruption claim, a Contractor must establish that the actual 
progress has been interrupted and the cause of the disruption was 
either 2 breach of contract by the Eimployer or an action for which the 
contract provides for the reimaburss 

parmeat of diseuption costs, a Conteactor must identify the particular 
work activities chat were affected by the disruption and demonstrate 
that the dissuption caused the Contractor to incur additional costs. The 
fact that there were many variations, no matter how many, does not give 
rise to an entitlement to a claim for loss of productivity 


at of exira cost. To warrant the 


For a disruption claim t be valid, therefore a Contractor must 
demonsteate distuption to actual progeess, not planned progress as 
often claimed, A “work-as-executed” program should therefore be the 
basis for any justification of reduced productivity. However, there are 
‘many factors that can lead to a loss of productivity but provide no basss 
wharscever for claims in instances such as union activity, low morale, 
working to rule ete that are usually not telated to acts or omissions of 
the Employer. Even if the Employer does cause disruption, this may. 
rot result in an entitlement to additional paymeat, when the Contractor 
filed to comply with certain conteactual cequicements such as timely 


An example for a valid disruption is where the Employer ondered 
a Contractor to cease work on a particular activity for frequent short 
period (for example to provide for some necessary operating function 
ofa plant or building) and theneed forsuch stoppages was not specified. 
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in the contract documents. Another example would be where the 
Employer ordered urgent variations and groups of workers had to 
continually move from one activity to another at short notice, being, 
tunable to exert an optimum productivity on a particular work activity 
One more instance would be when the work progeess is hampered 
due to traffic on the presence of very important person (VIP) at an 
unexpected tine or without psi noice, Hence, a dacption claim 


fy specific events that are disruptive by nature for which the 
contract specifically provides ot reasonably infersed, for extea costs. 


‘An executive summaty of a ccal life claim is given below. Despite 
Of theie key statistics, it is important to understand the geavity behind 
disruption. It was a ease where the main Contractor has been disturbed 
by another Conteactor deployed during currency of the conteact. 


‘The submission has been compiled by M/S Contracting Company 
(known hereinafter as “the Contractor”), on a Contract for the 
construction of the project titled “ 

demonstrate the Employer, M/S Premium Properties, and the Engineer, 
M/S Engineering Consultants (known hercinafter as “the Enginece”) 
that the Contractor is contractually entitled to receive an award of time 
extension and reimbursement of additional costs in respect of delay 
and disruption caused by other Contractors, deployed on site (knowa 
hereinafier as “other Contractor/s”) 


wemium tower”, in order to 


The main allegation put forward in this submission is delay and 
disruption to works carried out, being presently cattied out and will 
bbe carried out 
‘work, or supply of materials, ot equipment by the other Conteactor. The 
tractor confirms that he has been incurring substantial additional 
costs in cespect of the delay and disruption and a detailed account of 
Which is included in the submission, amounting, US$ 50 Million for 
scimbursement, The Conteactor wishes to note that this reimbursement 
is rightly due under the contract. 


the Employer's direct instructions either by means of 


Following award of the Conteact, the Contractor received the 
Engineer’ letter ref, XYZ/2002 /012 dated 02 March 2003 advising, 
him to carry out his works in co-ordination with another Contractor, 
M/S Wimpey Shinon (known hereinafter as “the infrastructure 
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Contractor”), with whom the Employer may have a separate contract. 
This announcement of the award of the infasteuctute works to the other 
Contractorin and around the site was not brought to the Contractor's 
attention of intention at the time of tendering. The Infrasteucture 
Contractor's works have caused substantial delays and disruption to 
the Contractor's works on regular basis, thus shifting the completion 
date from 30 Apsil 2004 to 05 July 2004, Hence, the claim for time 
extension is to demonstrate the Contractor's entitlement 10 complete 
the works no earlier than 005 july 2004. The Contractoe also. confirms 
that this submission for an extension of time and associated costs and. 
expenses is submitted completely independent to any such previous 
claims, and without prejudice to any other rights reserved under the 
contract or otherwise, 


"The submission identifies several project specific events that caused. 
delay and distuption on the works as a result of the Infrastructure 
Contractor's works and demonstrates the effect on almost all the items 
on the critical path, involving slow down for periods from 30 minutes to 
several hours resulting in a productivity loss. Amongst the factors were 
obstructions to access, closure of temporary access, non-availability 
fof access, development of new temporary access, slow movement 
of labour and plant in and around the site, frequent maintenance of 
temporary access, storage facility difficulties and multiple handling, 
of materials, work stoppage, excess transport due to working in and 
around uncoordinated and unplanned areas, loss of productivity due to 
abnormal creation of dust and poor visibility all of which contributing, 
disruption and uneconomical use of resources. 


Despite those diseuptive clements, the Contractor atall times made 
his best efforts to mitigate the impacts by using additional resources, 
te-progeamming, holidays and weekends workings, extended hours of 
works, implementation of more temporary works and expedition of 
works our of sequence of the programme of the works as necessary. 
Notwithstanding the fact that che Employer was requited to amend 
the works in order to reflect the delay and disruption experienced as a 
result of the award ofa separate contract for infrastructure works, such, 
amendment has not yet been endorsed as to the date of 31 December 
2003, 
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Duc to the fact that the Employer's failure to bring without any 
doubt to the Contractor's intention at the time of the tendering as to 
the presence of the Infrastructure-Contractor during the course of the 
Contract, the mitigation of delays and accommodating the infrastructure 
Conteactor’s works must be considered as gesture of goodwill in order 
to achieve the Employer's overall objective rather than a contractual 
‘obligation of the Conteactor. Therefore, the Contesctor submits that 
all costs and expenses incurred and likely to be incurred in respect of 
delay and disruption experienced by the C 

‘presence and operations of the Infeastructure-Contractor has not been 
accounted for in the conteact sum. 


mtractor as a result of the 


The events in question have heen notified to the Engineer in the 
requited manner as detailed in the conditions of conteact. Also it details 
‘out the particulars to show the contractual entitlement that require 
certification in accordance with the Contract, by giving, due reference 
to the agreed programme of works, the actual delays suffeted and 
additional costs incurred and the mitigation and acceleration methods 
adopted in the pursuit of scheduled completion. 


Throughout the document, reference is made to statements, 
correspondence, minutes of meetings, monthly progress reports, etc. 
allof which ate considered as valid materials in justifying the legstimacy 
of the claim. It was therefore expected that in accordance with the 
Contract, after due consultation with the Engineer and the Contractor 
the Employer shall grant and notify to the Engineer and the Contractor 
such extension of the ‘Time for Completion of the whole of the Works 
‘as may in his opinion be reasonable in respect of completing the whole 
‘of the Works as caused by the other Contractor for which the Employer 
is accountable 


‘The Contractor is neither directly nor inditecdy responsible, and. 
which could not have been foreseen and prevented by the Contractor 
and which is beyond the reasonable control of the Conteactor. The 
Contractor has fulfilled his other contractual obligations in terms of 
‘provision of notices within the period prescribed therein, 


The confirmation of the Contractor’s compliance ¢o contractual 
‘obligations has been demonstrated also in the submission. This tight for 
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the Employer to geant due extension of time is to avoid time becoming, 
at large thereby preserving the Employers right to deduct liquidated 
damages for delay in the event the Contractor is inexcusably delaying, 
completion. The Contractor is of the opinion that the possibility of the 
liquidated damages heing deducted by the Employer is negated, thus 
rendering damages clause inapplicable and unenforceable. 


Vhe © 
imployer’s contractual obligation to issue a variation orders does not 
extend beyond a ‘reasonable’ period of time. Literally, the Clause 22.1 
of the conditions of contract (in this particular contract) suggests chat 
the Contractor should not amend the works without receiving a formal 

.«. However, the nature of the works 


nteactor also wishes to contend that the time frame for the 


variation order from the Employ 


under consideration is such that the Contractor's works have been 
varied by the Infrasteucture-Contractor. Accordingly, the Contractor 
had no option but to accommodate such disruption fot reasons beyond 
his control 


Cost of disruption as a result of such changes occurred to the 
sequence and timing of the works as a result of accommodating the 

mntractor’s progeamme of works. This had materially 
prevented the Contractor proceeding with the works in accordance 
with che programme of works and in respect of which the Contractor 
hhas incurred a substantial cost. Details of the costs associated with 


Infrastructure-C 


dlays and discuptions encountered ase attached for the approval of the 
Engineer amounting (© 50 Million US $. 


1126.1 Loss of productivity 


The concept of productivity implies an avoidance of waste in all forms, 
In the contest of consteuction, productivity refers to effective utilization 
of sesoutces in site processes. Literally, itis the ratio of output to input, 
the relationship of which can be symbolically represented as; 


P=O/T,where Pis the productivity of a process, O is the output 
and I i the input. 
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Management of construction site involves several distinct and routine 
activities. Of these, the major activity is to control resources, such as 
‘materials, labous, plant, space and more importantly the time. Cleatly, 
effective site management involves the use of proper systems and 
procedures and there are hundreds of factors that seriously impaicing 
construction productisity. Although the precise effects of many of these 
factors are known, yet the effects of combination of them may become 
vague unless a proper record keeping and measurement technique has 
been adopted since commencement. 


Productivity improvementin construction can best he understood, 
when the total process at site level is visualized as a complete system 
which is made up of the construction project to which materials, libour, 
plant, management and money are inputs. They are consumed by the 
system in the process of producing the construction unit. Control of 
the system is achieved by collecting and processing information about 
the rates at which production is attained. To measure input/output, the 
parameter defined as productivity, two types of inputs to the system 
are used; the person-hour/unitand the cost/unit. The first focuses only 
‘on labour andis used for labour intensive operations. The second cost/ 
unit combines all effects, The productivity of an operation is measured 
and compated to the values in the estimate. 


If the actual productivity does aot compare favourably with 
the estimated values, the input categories affecting productivity in 
the system — namely material timelines, labour effectiveness and 
‘management practices — need to be examined. To improve labour 
effectiveness, various factors can be addressed, including motivation, 
job safety, enviconmental factors and physical limitations. Management 
practices include scheduling, planning, data collection, job analysis and 
control whereas material timelines are ensured by proper procurement 
scheduling, site layout and a gamut of technical issues. 


(One of the most important factors is the people involved in site 
processes. Unless the workers share the goal with the management, 
the achievement of higher productivity will remain as an objective 
Motivating workers of all the categories is a complex one as workers 
have varied motives that differ from person to person, time (0 
and place to place. 
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Researches reveal that the labour component in the total cost 
of consteuction i typically represented with a mein of 30% and a 
standard deviation of 10, The industsial dependence on a significant 
amount of labour creates problems of high cost, inadequate skills, and 
uncertainty of labour availability, worker attitude and supervision 
All these concerns are related to Varizhility of labour output. On the 
other and, labour and time components are co-rclated. ‘Time sobbers 
harm the site productivity in great deal, Few examples ate uncontrolled 
telephone calls, casual visits, late appointments, impromptu tasks, 
shifting priorities, indecision, procrastination, too many meetings, 
unspecified roles, vague goals, unachievable target, conflicting 
directives, burcaucratic soadblocks (eg), excessive paperwork, constant 
pressure and interruptions, severe home constraints, lack of employee 
discipline ete. 


Various researches have also revealed that over 1000 tons of site 
debris gets accumulated in a 10 storey building site when completed and 
only a handful of Conteactors maintain a material reconciliation system 
to investigate material wastage at site. Many sites have inadequate storage 
freilties and lack of tidiness. A propedy laid out site is the one, which 
gives the maximum productivity with the minimal wastage, which 
Consists of a schematic place 

ducing progress. Site plans, building plans, and service plans emble 
the site Engineer to earmark the space for storage and wo regulate the 
teceipt of materials in keeping with available space. 


nent of resources around the Worksit 


On many sites, the positioning of materials and the layout of 
temporary roads, scaffolds, access points, etc often develop haphazaedly 
as the work proceeds and frequently leads to delays, wastage and 
inconvenience generally. A proper site layout is therefore necessary 
to improve productivity so as (0 reduce accidents, avoid confusion, 
enhance easy access, and minimize site movements and facilitate 


inspection A 
incteases productivity. 


site layout satisfying most of the above conditions 


Materials amount to 50% or more of project costs, Research reveals, 
that labour productivity gain of up to 6% through improved materials 
handling. There is a wide divergence in the degree of matetials 
‘management applied to projects with the exception of few countries. 
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No common methodology has been used to measure its effectiveness. 
Although some companies, particulatly large engineering, contracting 
firms, have established computerized materials tracing system realizing, 
the need for better materials management in their projects that use 
thousands of components, the majority has not switched onto computer 
aided tools in order to integeate good material handling systems into 
their operations. 


Muhiple or unusual change orders often cause productivity losses 
through ripple effect of changes. Many Courts of law recognize that 
thete is cumulative impact above and beyond the change aself. However, 
a difficulty exists when isolating causal factors and their effects. AS a 
sesult, itis very difficult for Employers and Conteactors to agree on 
equitable adjustments for the ded is 
therefore a reliable method (model) to identify and quantify the lose of 
[productivity caused by the cumulative impact of change orders. 


cumulative impact, What is 


A number of studies have attempted to quantify the impact of 
change orders on the project costs and schedule, on the premise that 
wotks when originally envisaged can be organized according to an 
orderly fow of manpower, materials and sub Contractors using a logical 
sequence. When this orderly plan is impacted by a schedule change such 
as ate deliveries of equipment, labour productivity can be reduced and 
‘can create a tipple effect on site operations. Fisst, the Conteactor may be 
forced to work outside the normal logical flow of activity sequencing, 
"The rhythm of the project is then affected and more fragmentation of 
‘work activities results. Any chance to take advantage of the normal 
learning curve may be flawed away by the fact that the Contractor never 
reaches the full level of productivity that could otherwise have been 
achieved along with the planned progress, 


Another source s that drawings ate frequently criticized for lack of 
clarity and content, forcing field crews to device their own solutions. 
This is because of ‘cut and paste’ consultancy teansfersing part of the 
design function to the site, whichis costly, diseuptive, and inefficient. On 
the other hand, because offtnterdependeacy of construction operations, 
changes affect the productivity of other activities that are nox a direct 
past of the change. This can also influence labour productivity ia 
the form of learning and unlearning impact. Disuptions and delays 
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collectively affect the productivity because of the stop-and.go of the 
operations, sepetition of learning cycle, work being out of sequence, 
unbalanced crews and fluctuating in staffing levels, 


Over engineering is a course of disruption too, Where the safety 
factor is a multiplier applied to the calculated maximum load (force, 
torque, bending moment or a combination) to which a component of 
assembly will be subjected, an overly factor of safety can account for 
imperiections in materials, flaws in assembly, material degradation, 
and uncertainty in load estimates. An appeopsiate factor of safety must 
therefore be chosen on several considerations including the accuracy 
of load, wear estimates, and probable consequences of failure. An 
ideal thumb rule to test the extent of over design is the weight of steel 
reinforcement in relation to concrete volume at different structural 
elements. This factor lies around l00kg per m3 concrete in a column 
aac the level of 2nd floor in a maximum of 5 storey building, When it 
exceeds 150, the reinforcement layout becomes a congestive arrangement 
particularly in pouring and vibro-compacting in-situ concrete. None of 
these factors are considered to be valid causes for a legitimate claim, 


11.26.2 Quantifying disruption costs 


Where a conteact does not prescribe a method for evaluating diseuption 
costs, as in many cases, 1 Contractor might make an ambit claim for 
the ditference between the amount allegedly allowed in the contract 
and the actual cost of the work performed. Such an approach falsely 
assumes that the amount allowed for the work at the time of tender was 
totally correct and there wete no inefficiencies whatsoever to account 
in the Contractors approaches and strategies in the management of 
site operations. 


|A Contractor must quantify the disruption costs once it has 
established thatloss of productivity occurred and eased a loss in time 
and/or cost. This involves comparing the actual cost wi 

‘would have been was it not for the distuption. ‘The Contractor must 
demonstrate that both are reasonable, although they are hypothetical to 
some extent. In making such claims, a Contractor must also establish 
that everything reasonable has been done to minimize the cost of 


hwhatthe cost 
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disruption, for example that hised machines were aot left idle on site 
whea the hire agreement could have been terminated. Cost details 
of the affected resources (@s determined from the contemporaneous 
seconds of down time) may then be compiled from site recouds. On this 
basis any resulting disruption claim will be in respect of actual loss and 
expense incurred instead of reference to tender allowances 


‘The evaluation of disruption is usually carried our on the basis of a 
“compatison of productivity prior to the disruptive events taken place, 
with that achieved during the petiod of disruption. However, the basis 
‘of calculation depends very much on the records in tact. There are 
‘various methods to quantify the loss of productivity and demonstrate 
the causation in the claims of labour and plant inefficiency. These 
‘methods include the ‘measured mile’ analysis, the industry standard” 
apptoach, the ‘total cast” method, the ‘modified total cost’ approach, 
and the jury verdict” method, each having its own limitations and 
hypothesis. 


The measured mile approach analyzes the Contractor's productivity 
during the segment (mileage) of the project duration in which che 
Contractor's wotk was not impeded by the Employer. ‘This measure of 
productivity is then compared to the productivity experienced dusing, 
the period of alleged disruption. Icis actually the ‘good period versus 
bad period analysis”, The productivity rate for a period of disruption is 
‘quantified in lost worker hours, which are multiplied by an hourly mate 
0 find the loss of labour productivity, for instance. 


Hence, measured mile approach is where the periods of non 
impacted production are compared to the periods in the sume project 
that have suffered substantial productivity loss, strictly because of 
‘one party’s actions (the Employes). That purty (the Employes) is then 
assigned responsibility for this difference. This method is considered. 
appropriate in establishing a disruption and comparison # made on 
the man hours expended or the units of work performed. This method 


therefore operates on the premise that (1) the work performed during. 
the mile is substantially similar in type, nanure, and complexity to the 
work that was affected; (2) The composition and level of skill of che 
‘crew under consideration is comparable, () The measured mile also 
represents reasonably attainable labour productivity levels, 
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Calculating losses attributable to a specific impact requires very 
detailed and reliable information. [a other words, productivity records 
arethe basis for a measured mile analysis which requites a considerable 
effort in onder to clearly identify Employer of 
inefficiencies on every activity. Other limitations to the approach arise 
from the assumptions that need to be made in order to deaw the 
necessary inferences. It also sequites thar its referenced productivity 
norms ate from an uninterrupted period. However, in many projects 
the work diseuptions ate so pervasive that there is no consecutive 
stretch of unimpeded work, and hence no measured mile period by 
theory. 


Contractor caused 


Employers may disagree with a measured mile calculation by 
claiming that the baseline productivity measure that is, the measure 
of the period unaffected by distuption-is faulty. A baseline productivity 
measure can be inaccurate and in fact, the ‘good period versus bad 
period’ comparison #8 not necessarily an ‘apple to apple’ comparison, 
‘The measured mile in its purest application measures two different 
periods of productivity for the same type of work performed under the 
same type of physical conditions on the same project. 


Ina loss of productivity claim, (suming a read project fer the 
purpose of discussion) the Contractor (the claimant) might argue that 
the rates and prices contained within the contract were predicated 
on the basis that the claimant would be able to execute the works in 
accordance with the major steps that wete rooted in the contract itself, 
which were enshrined within the method statement. Howev 


result of the respondent's vatiations, breaches and acts of prevention 
etc, ete, the necessary steps were not followed, the necessary conteactual 
ingredients’ were not available and the project which the claimant 
cconstructeel was radically different from the project which was originally 
cavisaged in the coateact. As a result, there was a very significant 
decrease in the claimant’s levels of productivity. The contactor 
may further argue in terms of capturing and quantifying the loss of 
productivity that a project of this scale which spans some hundeeds of 
kilometres and was constaucted over a period of many years, iris simply 
not possible to track the precise movement of each and exery piece 
of plant, equipment and other resources including thousands of men 
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‘operating with hundreds of machines. It would therefore be impossible 
to track theie movements and be disproportionately expensive, and it 
would, in any event, detract from the claimant's efforts to complete 
the works. As a tesult, «t would be similarly impossible, expensive and 
disproportionate w link the movement of every piece of equipment 
and tesource to a specific cause ot breach. Accordingly, eather than 
adopt some style of total cost claim, the Claimant has quantified its 


loss of productivity by adopting the approach known as the measured 
‘mile which compates (i) levels of productivity in a benchmark period 
of time where progressis undisrupted or least disrupted; with Gi) levels 
of productivity in a period of time where progesss is disrupted by a 
knows event. 


‘As described, the productivity achieved during the undisrupted of 
least disrupted ‘benchmatk’ period is described as the measured mile. 
Where the actual tate of productivity falls below the measuted mile 
ina period of rime where progress is disrupted by a known event for 
which the respondent is liable, there is a lack of productivity for which 
the respondents liable to compensate the claimant. In formulating the 
‘measured mile, the claimant has adhered to the following, principles: 


The measured mile approach is predicated on actual 

performance rather than planned performance; 

b. Issues such as inefficient working and the claimant's owe 
delays have been factored out of the analysis, 

. Care has been taken to compare similar processes and 

disciplines, to ensure that the periods of disruption in resp 

‘of which compensation is claimed are a fait and accurate 


reflection of the conditions encountered; 

d. The claimant has not compared work carried out during the 
“earning? period of the project with work executed after that 
period: 

c. Issues which could affect productivity but are unrelated to 
the respondenr’ liability, such as plant breakdowns, have 
been isolated and form no part of the Claimant's claim for 
diseuption. 
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£ Such a claim can be brought as a seties of altemative claims in 
respect of each period in which the claimant suffered a loss of 


productivity 


‘There is, of course, one very significant caveat to the measused mile 
analysis, It relies upon identifying a period of time where progress is 
undiseupted. However, because of the respondent’s constant, persistent 
and all pervading variations, breaches and acts of prevention, the 
Contractor might argue that it has proved extraordinarily difficult to 
identify such a period. These alleged events may be the difficulties with 
access, the changes to the alignment of the right of way, the instructions 
to carry out further site investigation in relation to the unsuitable 


materials, the uncertainty over the lines and levels and the effect of the 


same on the profile of the eut slopes ete. 


In the case of Whittal Builders, many difficulties were experienced 
by the Employer in giving possession of dwellings on a rehabilitation 
scheme. The Court found that during the period when these difficulties 
were in existence the Contractor was grossly hindeted in the work 
progress and as.a result, ordinary and economic work arrangements 
were rendered impossible. However, a stage was reached later after 
sometime when dwellings were handed over in an orderly fashion and 
ho further dismuption occurred. ‘The Court had to decide upon the 
appropriate method of evaluating distuption, 


Meanwhile, teade groups for various Contractors have published 
productivity tables that show how job site conditions can affect labour 
productivity: Particular conditions are scored in terms of theit effect 
on productivity. A Conteactot can use for instance the MCAA factors 
(Mechanical Contractors’ Association of America’s Productivity Factor 
Analysis) and ascertain how much the Contractor's productivity was 
affected by the Employer's disruption. These measurements are then 
{quantified to show the loss of labour efficiency. Employers contend that 
industry standards are factually distinguishable from the conditions 
actually expeticnced on theie job sites. Nonetheless, industry standards 
have been used successfully as a way to measure productivity. 
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‘The total cost method is based on the premise that the resulting. 
project is a ‘cardinal’ change from what was originally contracted, 
that is, the current project is fundamentally different from the project 
‘envisioned by the contract. Once a catdinal change hasbeen established, 
the Contractor is relaxed from the terms of the contract and is allowed 
to recover the additional costs on labour and materials, with a ceasonable 
‘mark-up for overhead and profit. In effect, the total cost method turns 
a fixed price contract into a mode of time and materials conteact. 


A Conteactor using the total cost method must satisfy a four 
part test. The Contractor must 1) demonstrate che impracticability of 
Proving its actual losses diteetly, 2) prove that its bid was reasonable, 
3) prove that its actual costs were reasonable, and 4) prove that it was 
‘not responsible for its added costs. On a public project, the judge first 
determined if the Contractor has submitted prima facie evidence that 
the four parttest has been established before the jury can be instructed 
‘ona total cost theory ora modified total cost theary of recovery. 


A toral cast claim occurs when a Contractne attemprs to recover 
its entire man-hour overrun (ie, the difference between its planned 
and actual man-hours) on a given scope of work. ‘Toral cost claims are 
popular with Contractors because they are easy to produce and they 
‘maximize a Contractor's potential recovery. ‘The method can only be 
used if the Conteactor can first satisfy a set of four prerequisites: As 
applied to loss of productivity claims, these four prerequisites are: (I) 
the planned productivity was reasonable; (2) the actual productivity was 
reasonable; (3) none of the productivity losses were non compensable; 
and (4) theough no fault of the Conteactor, a more accurate accounting 
of the compensable losses of prochuctivity is unavailable, 


The modi 


ed total cost method alters the total cost method by 
subtracting from the total costs any costs incurred by the Contractor 
due to its own inefficiencies. ‘The main criticism on the toral cost and 
modified tol cost methods is that they can be used by Contractors 
to hide losses not caused by the Employer, such as thase losses d 
to the Contractors’ bidding ertots or defective project management. 
Employers frequently seek to bar the toral cost and modified toral cost 
methods on these grounds. 
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Employers also contend that the Contractor's cost records 
are sufficiently detailed so that, during the course of a project, the 
Contmactor could have teacked its costs to show an actual cxusal 
relationship berween the Employer's actions and the Contractor's loss 
of production. Employers argue that to the extent the Contractor failed 
ro adhust its accounting system to track job costs, the Contractor should 
be barred from using the total cost method. 


‘The jury verdict method allows the trier of fact t determine 
recoverable disruption damages. ‘Io apply this method, a party must 
present 1) a clear proof of injury, 2) an indication that thes 

tcliable method of computing damages than leaving the matter to the 
trier of fact, and 3) evidence of sufficient weight for the trier of fact 
to make a fair and reasonable approximation of damages. Frequently, 
Cousts as the trier of fact use evidence submitted in support of ather 
quantification methods, such as the total cost method, so derive a jury 
verdict calculation, 


The jury verdict method affords Courts ot boards the discretion to 
award damages when those damages have not otherwise been shown 
with specificity. The jury verdict approach is aot one thatthe Contractor 
should use when making its claim, Rather, its merely a tol available to 
the Coutts to utilize the evidence presented in order to award costs to 
the Contractor when liability and causation are clear and other methods 
of calculating the lost productivity are not available. 


Employers contend that the jury verdict method should not be 
used because the Contractor failed to meet its burden of demonsteating, 
damages with reasonable certainty that the jury verdict method, in 
essence, amounts to nothing more than allowing the trier of fact 
to make a guess regarding what the Contractor's damages are, and 
this process frees the Conteactor fiom its burden of showing breach, 
ion, and damage 


Baseline productivity analysis is another recent approach to ease 
out the difficulties associated with the above methods. Similar to the 
measured mile method, baseline analysis relies on the Contractor's 
actual performance of the project being analyzed. A central point 
of this analysis is to establish the baseline productivity. It represents 
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the best and most consistent productivity the Contractor was able to 
achieve on the project and is used where un-impacted portion of the 
Project cannot be found. From the claimant's perspective, this is a 
‘conservative measurement because the baseline productivity: may still 
include an element of lost productivity. But because responsibility for 
that lost productivity cannot be casily measured and cleady assigned 
to the respective parties, the claimant uses the baseline period as a 
reference, even though some lost productivity may still be intertwined 
in the baseline rare, 


‘This method does not require records with the same level of detail 
as the measured mile method, Base line built up with isolating non 
continuous set of data points. Also in the cases where no measured 
‘mile is apparent of available, a baseline productivity tate can still be 
determined and used to measure change. However, the baseline sample 
is identified according to the best daily output instead of the best daily 
productivity; and the requirement for the baseline sample size, usual 
being 10%, is arbitrary and not based upon on-site eventualities 


Another technique is system dynamics (SD) methodology that 
has been employed to detect the behaviour of various natural, social, 
and engineered systems. By using SD modelling quantification of 
‘cumulative ampacts can overcome one of the major limitations of the 
measured mile and baseline analyses. As discussed earlier che wo 
‘methods are not able to properly handle the multiple and/or concurrent 
disruptions caused by different project parties. SD models can corsectly 
quantify Employer-responsible delay and disruption impact costs and 
demonstrate the cause-effect relationship of the cumulative impacts 
A key feature of SD simulation modelling is that it directs answering a 
pool of “what if” questions such as: What ifone particular category of 
disruptions had nor occurred but all others had? Whar if the Employer 
interventions had not oceusred? ete. 


Finally the earned value analysis can be used to estimate the 
cumulative impacts, especially when the physical units of work 
‘completed have not been recorded adequately for employing a more 
reliable method like the measured mile, For a project the diffe 
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between earned hours determined fiom the earned value analysis 
method and actual hours expended for an impacted period can be used 
to compute the inefficiency sustained. 


‘The credibility of the earned value analysis method can be 
sstionable as the method is based on two parameters; the percent 


complete and the budget, where the percentage completed may not be 
as detailed and accurate as the physical units of work completed, and 
the original estimate is likely 0 be unsubstantiated. Any earned value 
analysis relying on an unreasonable budget is very doubtful, 


‘The Canadian case of Penidic Contracting” also provides some 
guidance on the manner in which disruption should be evaluated 
where an accurate evaluation is impossible. The dispute cropped up 
ina construction agreement to lay ballast and track for a railroad. The 


ployer was in breach of several obligations to facilitate the work. 
‘The Conttactot, who had agreed to do the work for a certain sum per 
ton of ballast, claimed by way of damages the difference beeween that 
sum and the larger sum that he would have demanded had he foreseen 
the adverse conditions caused by the Employer's breach of contract 
‘There was evidence that the larger sum would have been a reasonable 
estimate 


At the hearing, damages were awarded on the basis claimed, but on 
appeal this portion of the award was disallowed. On a fusther appeal, 
the Supreme Court held while restoring the trial judgement, that where 
proof of the actual additional costs caused by the breach of contract 
was difficult, tt was proper to award damages on the basis used at trial. 
‘The difficulties of accurate assessment cannot relieve the wrongdoer 
of the duty of paying damages for the breach, 


Let us assume an interim claimin a road widening project to a cut 
off date s: 


y, 31 Dee 2006 (effects ate continuing as per the Conteactor 


so that che Contractor can submit any number of claims till the effects 


cease). It has two components; extension of time and additional cost 
due to disruption occurred in selected areas and it excludes the cost 
of unproductive working (4e,, loss of productivity). The Contractor 
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says delay events are widespread and extensive and only che main 
events have been considered, (altogether meaning that the Contractor 
intends to submit further claims). He may amend o update the contents 
at a later time whether the same is contained in this submission oF 
otherwise, as he deems strategic, However, the source of claim is the 
disruption Glthough disruption does not necessarily cause delay in 
scheduled completion) resuliing from existing uuilities chat were in 
lexcess of utilities indicated in conteact drawings, utilities not in the 
locations indicated in these dmwings, inadequate service corsidor space 
provided in the Employer's design, existing utilities alzeady situated 
within the corridors, unforeseeable underground cavities, re design of 
pump stations, encroachment on the Contractor's right of way (ROW) 
to an underpass, prevention of trial excavations and utility relocation 
and excavations withheld 


Where the Employer is responsible for disruption to the progress of, 
works ic., where he has disturbed progeess to items on the critical path 
so that the Contractor is delayed in the completion of work and suffered 
additional costs in completing the works, the Contractor may claim the 
cost of wasted or incteased overheads incurred as a consequence of the 
disruption. As with other claims, the principle problem with providing, 
evidence in support of such claims is not so much in identifying the 
actual cost incurred but in satisfying the Engineer that any additional 
cost claimed arises as a result of the event relied upon. In other words, 
the challenge is to satisfy the Engineer that, but for the disruptive 
‘event, the cost to the Contractor would have been less than it actually 
fumed out to be and that the difference arose as the result of extension 
because of diseuption, 


11.27 Ex-gratia claims 


An ex gratia payment to a Contractor is one not due under the contract 
and usually represents compensation on grounds of hardship, sympathy 
‘or fair-play. hardship payment may be described as one which is made 
‘without any legal obligation to do so. Itis entirely discretionary. Hence, 
aloss by a Contractor is not itself a justification for making an ex-gratia 
‘payment. The fact is thar the risk of loss is inherent in any commercial 
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transaction and a Contractor should expect in the normal course of 
business to offset loss on one contract against the profit on another 


em reasonable to 


A situation might arise however, it would st 
consider a claim for an ex geatia payment where the Contractor is able 
to demonstrate that he suffered undue hardship through circumstances 
outside his reasonable conteol which could not have been foreseen of 
avoided. Any approval must therefore carry the ‘without prejudice’ 


Consideration will not normally be given to claims from Contractors 
who ate under teport for unsatisfactory work, under threat of imminent 
bankeuptey, receivership of administration, suspected of attempted 
Fraud o© in liquidation, where the concession would merely result in 
placing money in the hands of creditors. 


Also, payment of an ex gratia claim should never exceed dhe actual 
amount of loss suffered by the Contractor (calculated by taking the 
unavoidable disect costs incurred), Where the contract was originally let 
after competition, and the loss atises out of circumstances peculiar to 
the Contractor (that are unlikely ro have happened to another successful 
tenderer) it may be appropriate to limit any payment to the difference 
between the contract price and the value of the next lowest tender 
in the original competition. A careful examination of a Contractor's 
financial position must thetefore he made before making an ex-gratia 
payment. 


Consideration of ex gratia claims may normally be deferred untill 
after the contract is complete, because only then can the loss and 
hardship co the Contractor be truly assessed. However, the Employer 
‘may consider, subject to financial regulations, payment on ex gratia 
basis, considering the circumstances in question, such as in the attempt 
to ease out the severe erisis in the cash flow so as not to affect the 
progress on site, More over the public interests may serve the basis of 
decision for an ex geatia approval. For instance, in an unprecedented 
Price escalation where the Contractor is not permitted to recover any 
financial loss as a reimbursement under the conteact may well be having 
a payment on ex gratia basis, provided he has fulfilled his obligations 
under the contract. Care must be taken not to grant any reimbursement 
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for any petiod beyond the contractual completion in case a claim on 
time extension or penalty imposition is pending approval. It should 
also be noted that such a payment may not he referred to as on-account 


basis. 


Also, the Contractor should demonstrate that a genuine effort has 
been taken to mitigate delay by acting diligently as per the standard 
‘norms anel customs of the building trade. Ivis not to compensate pricing 
‘errors but may be for instance the unprececlented price escalation in the 
‘open market as a result of a global phenomenon. This is pacticulatly 
admissible when the contract is silent rather than in a conteact where the 
provision of price escalation has been purposely deleted, for instance 


11.28 Extra contractual claims 


An extra-contractual payment is one which, although not legally due 
under the contract, appears to be an obligation by the Employer which. 
the Courts might uphold, Such a claim would amount to an additional 
consideration, apast from what is expressly given in the conteact. 


These obligations usually arise from the Employer's action of 
inaction in relation to the contract (e.g, failure to comply with time 
limits within the contract for delivery of Employer supplied 

or providing inadequate drawings, or other manufacturing information 
or the Employer requests for changes where no written amendment to 
the contract has been made) 


saterials 


‘A payment is regarded as extra-conteactual even where there is 
doubt as to whether or not the Employer is liable to make the payment 
(eg where the contract provided for arbiteation but a settlement is 
reached without recourse to arbitration). A payment made as a result of 
an arbitration award is contractual, An extra contractual payment would 
‘be made when the Employer decides such a payment would boost the 
productivity that is benefiting the Employer in long eun, as long as such 
payment is made in good faith. Such a payment is made solely on the 
discretion of the Employer within the accounting provisions. 


‘The distinction between ‘conteactual’ and ‘extea-contractual” is 
best illustrated by reference to indemnity payments, If however, a 
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Contractor properly terminates a contract by reason of breach on the 
part of Employer, the payment by Employer to the Contractor of a suum 
in settlement of the Contractor's legitimate claim for losses atising from 
the breach will be an extra-contractual payment 


However, under no circumstances should a claim be subject to 
detailed evaluation before its admissibility has been established! in 
Principle. This is necessary to avoid delay, and wasted time and effort, 
and to avoid compromising Employer's position with the Conteactor, 
All parties need to comply with the requirement of public accountability 
in public projects, 


Where there appears to be a valid basis for the claim, the amount 
of compensation will be for investigation, and the Conteactor will be 
required to furnish evidence of the loss he incutred and to demonstrate 
that such loss was due to acts or omissions by Employer. On the other 
hand any additional cost to be incurred to bring benefits into the 
project by the Conteactor could be considered as value engineering, 
‘Any correspondence with the Contractor regarding the claim and any 
agreed investigation of his records and accounts should be prefaced. 
with the caveat ‘without prejudice’ to avoid conveying admission of 
liability of constraining, Employer's contractual rights and negotiating, 
position 


In certain circumstances, the Contractor will be entitled to elaim 
payment for Works performed for goods provided, outside the terms 
of the payment provisions of the Contract. Whete, for some reason, the 
Contractor provides services oF goods but the Contract has somehow 
become inapplicable (for example, the rates for a particular item in a 
schedule of rares contract being based on particular quantities, those 
quantities have become widely inaccusate), the Conteactor will be 
entitled to a claim in restitution, colloguially referred to as a ‘quantum, 
‘meruit’ claim. 


11.29 Quantum meriut claims 


Quantum meruit is a Latin phase meaning ‘as much as deserved! 
In the contest of contract law, it means something along the lines of 
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‘searonable value of services’. In the United States, the elements of 
‘quantum meruit are determined by state common law. For example, to 
state a claim for unjust enrichment in New York, a plaintiff must allege 
that (1) defendant was entiched; (2) the enrichment was at plaintiff's 
expense; and (3) the circumstances were such that equity and good 
conscience requite defendants to make restitution 


Hor example, when a person hiees another to do work for him, 
and the contract is either not completed of is otherwise rendered 
un-performable che person performing may sue for the value of the 
impeovements made of the services rendered to the defendant. ‘The 
law implies a promise from the Employer tw the workman that he 
‘will pay him for his services, as much as he may deserve or merit. In 
calculating a quantum meruit award, the values set forth in the conteact, 
are rebuttable, meaning the one who ultimately may have to pay the 
award can contest the value of services as set aut in the contract: 


Another example is thar a person ulks to a neighbour and tells 
him he is going to build a wall on their property that will give a 
benefit to both the person and his ncighbour, the person implies that 
it would be cheaper for both of them instead of hiringa professional 
‘The neighbour agsces that the wall should be built, but no price is 
negotiated. The person builds the wall, and then asks the neighbour 
ro compensate him for the benefit of the wall thar he conferred on the 

ighbous (usually half the value of the wall). The neighbour refuses. 
"The man is entitled to some compensation based on quantum meruit, 
This is because there was an implied promise between the man and 
the neighbour, which is derived from contract law, because the man 
‘wasacting under the assumprion thar theneighbour would pay for part 
of his services. Quantum meruit may therefore depend on equitable 
principle of unjust enrichment which is based on the need to prevent 
the neighbour from unjustly enriching himself by allowing the fence 
builder to proceed with the work based oa an assumption that he would 
be compensated, 


Another example is when a Contractor is contracted to work on 
1 school. ‘The Contractor does some work but then quits (breach of 
contract), The Conteactoris entitled to be paid for the services he has 
already done for the school on the basis of quantum meruit (however 
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the school may be entitled to damages atising out of the need to look 
for a new Contractor), 


Unlike in a claim for loss and expense where the task is to put the 
innocent party in the same position it would have financially been 
in had it completed the whole job under the conteact. In a quantum 
meruit claim, the approach is to assess a fair and reasonable value of 
the work performed. ‘This involves a determination of the value of the 
benefit conferred on the receiving party. The amount recoverable on a 
quantum meruit claim may potentially exceed the amount that would 
have been recovered if the contract had been fully performed. 


vis immaterial that a judgment on a quantum meruit basis might 
exceed the amount which would have been payable under the contract. 
‘A quantum meruit remedy rests on the fiction that the contract ceased 
to exist from the beginning, As a result where the claim is made on a 
(quantum meruit basis, the contract price does nor impose a ceiling on 
the amount recoverable. 


‘The conteact price may provide a guide to the reasonableness of 
the remuneration claimed, but is not ‘the best evidence’ of the value of 
the benefit conferred. A conteact price is steuck prospectively, based 
fon the parties’ expectation of the furnre course of events. A quantum, 
meruit is assessed with the benefit of hindsight, on the basis of the 
events which actually happened. 


Another example is where a certain portion of loss suffered by the 
Contractor is borne by the Employer paeticulaely when a part of the 
contract wotks has been taken aver hy another Contractor (as a remedy 
in catching up the delays) on the basis of payment at a higher price 
quoted subsequently and when the Contractor has taken on board the 
risk of financial losses likely to incur due to price increase over a period 
for which he has consented to pay the cost difference 


Quantum meruit claims can also atise where pursuant to a schedule 
of rates the quantities for any particular item have become grossly 
different to the items specified in the original schedule (or are outside 
the limit of accuracy expressly provided for in the Contract). Quantum 
‘meruit may also be when the nature of the work petformed pursuant to 
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a fixed price conteact is Fundamentally or dramatically different from 
thatwhich was tendered for. [n such circumstances, the Contractor will 
be entitled, as a matter of restitution, in the absence of an applicable 
contractual entitlement, to be paid a reasonable sum for the goods 
provided all services performed, 


In establishing a quantum meruit claim, the claimant must prove 
the total costs incurred and payments made by it in carrying out the 
works. The claimant must also establish that the amounts in question 
were fair and reasonable in the circumstances, The vale of the work 
done can be proved by evidence of the actual costs incurted. 


leis appropriate to ascertain what it would have cost to have the 
works carried out by another builder in comparable circumstances. 
This includes the entitlement toa profit margin. The inclusion of a 
margin for profit and overhead means that the calculation approximates 
the replacement cost of the works, the benefir conferred on the 


Employer. 


The nature of a Quantum meruit claim is such that, typically, the 
entitlement in the Contractor to claims the Quantum meruit ‘sneaks 
Lup’ on the Employer without the claim ever having heen foreseen. The 
basis for such claim is that, the Contract being no longer applicable, 
the Contractor is required to a reasonable sum, 


11.30 Global claims 


‘A global claim, sometimes referred to as rolled-up claims, is one where 
the claimant does not allege that a particular event led to result in a 
particular outcome but rather a series of events altogether resulted in 
A particular outcome. It is one where a total delay, diseuption oF cost 
is said to have been caused by multiple causes for which the Employer 
is responsible, bur where the extent of the delay, disruption or cost 
attributable to each of those causes is aot distinctly isolated. This means 
that itis not possible w say what amount of time or money wasted in 
each eventuality, Furthermore, global claims tend to camouflage all 
other alteenative reasons as to why the total costs exceed the original 
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contract sum, for example, unrealistically low tencler price, inclement 
weather, labour shortages and price escalation. 


However, in the case of Joby Doyle, the Inner House of the 
Court of Session defined the limits of glabal claims. Laing was the 
management Contractors who appointed Doyle as works Contractors 
for the superstructure of the building, Following the late completion 
of the works, Doyle claimed an extension of 22 weeks as well as loss 
and expense. Doyle in presenting its case had peoduced schedules and 
narratives detailing the causes of delay and disruption. The pleading 
stated “Despite best efforts, it i not possible to identify positive 
links between each such cause of delay and disruption and the cost 
consequences thereof”. Laing sought to have the claim as pleaded 
struck out before trial 


Twas common ground that in circumstances where the Defendant 
was culpable for all the causes of loss and there was, therefore, no 
requirement to apportion delay between specific events, a global claim 
could in principle be put forward. Laing contended, however, that 
where the Defendant was not liable for all the causes, it followed chat 
there was a need to apportion delay between specific events but which 
was precluded, by the format of the global claim, with effect that the 
claim must fail 


‘The Coust decided that, in principle, there is no problem with 
advancing a global claim if there area large number of interacting events 
and the loss and expense atte 

Provided the Contractor can specify the events, the responsibility of 
the Employee for each of them, the Employer's involvement in causing 
the global loss and the method by which the loss claimed has been 
calculated, the claim can succeed. 


mutable to cach event cannot be shown, 


In dealing with the issue of concurrent delay, the Court drew 
a distinction between significant and insignificant causes of delay/ 
distuption and confirmed that where there isa significant or dominant 
cause of delay/disruption for which the Employer is not responsible, 
the global claim will fail. Conversely, if there are two causes of delay/ 


0 Joha Doyle Construction Lid w Laing Management (Scotland) Ltd [2004] BLE. 
295 
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diseuption but one is more significant or dominant than the other, then 
Provided the Contractor can show that the Employer is responsible for 
the dominant cause, the claim could still succeed. ‘The principles that 
can be drawn from this case therefore include; 


Generally the Contractor must show that there is an event for 
which the Employer is responsible and a causal link to the loss 
and expense; 

b. If the loss and expense results from a number of causes 
and the Contractor can show that all of the causes are the 
responsibility of the Employer, it is not necessary to show a 
‘causal link between individual events; 

A global claim cannot succeed where any of the causes of the 
loss and expense are the fault of the Contractor; but 

d. If the global claim does not succeed, then it does not mean 
that the Contractor has no claim, It may be possible to group 
claims using the dominant cause approach. It may also be 
[possible to apportion the loss also. 


Contractors should therefore identify all the significant or dominant 
causes of the delay/cliseuption for which the Employer is responsible 
and which have caused them to incut loss and then make a ceasonable 
attempt to allocate sums af lass to these causes of events. If the 
Contractor fails to provide evidence, the global claim will fail in its 
entirety, 


The SCL protocol discourages global claims that do not substantiate 
the cause and effect of delay. Although this is consistent with the 


jucts’ general reluctance to accept global claims, Courts will in 
appropriate circumstances still consider such claims, In the Joby Halland 
cease", McClellan J considered that it was ireclevant that the claim was 
described as a ‘global claim’, His Honour held that “a plaintiff who 
has a claim will not be denied the opportunity to prosecute that claim 
‘only because there may be difficultly in identifying with precision cach 
individual element of the claim’ ‘The global claim for delay costs could 


1_John Holland Pry Lia v Hunter Valley Haethmoing Co Pay Lad (2002), 
NSWSC ISL 
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be accepted if there is sufficient evidence to establish a quantifiable 
los. 


11.31 Price escalation 


‘Many standard forms allow for the treatment of inflation by connecting 
vatious practice manuals, guidelines, protocols ete that have been 
specifically drafted to deal with construction inflation. Instrumental by 
various promotional and <egulatory bodies, these manuals categorically 
prescribe formula methods of compensating any escalated components 
of prices of building materials, labour and/or plants and equipment 
using indices. The basic use of an index is to convert a price at one 
point ia time to a differeat price at another point in time. 


PIDIC model conditions of contract also deal with inflation, foreign 
currency exchange fluctuations and other financial risks. Clase 13.8 
fof model conditions of contract for building and civil works (designed 
by the Employes) refer to ‘table of adjustment data’ included in the 
Appendix to Tender. If this sub clause applies in a given contract, the 
amounts payable ro the Contractor shall he adjusted for rises or falls in 
the cost of labour, goods and other inputs to the works, by the addition 
‘or deduction of the amounts determined by the formula prescribed in 
this sub-clause, (Appendix F provides a brief account), 


The formula shall be of the general type; Pa = a +b La/Lo +e 
Mn/Mo +d En/Fo + where Pn is the adjustment multiplier 
to be applied to the estimated contract value of the works eastied out 
in petiod ‘n’, this period being a month unless otherwise stated in 
the Appendix to tender, a i a fixed coefficient, stared in the relevant 
table of adjustment dat ng the non-adjastment postion in a 
conteactual payment, I, are coefficients representing the 
estimated proportion of each cost element related to the execution of 
the works. Such tabulated cost clements may be indicative of resources 
such as labour, equipment and materials. 


La, Ma, Ean,....age the custent cost indices or eeference prices for 
period n, expressed in the relevant custency of payment, each of which 
is applicable 1 the relevant tabulated cost element on the date 49 cays 
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prior to the last day of the period (€o which the particular payment 
certificate relates); and Lo, Mo, Ko... are the current cost indices 
or reference prices for period a, expressed in the relevant cusrency 
‘of payment, each of which is applicable to the relevant tabulated cost 
clement on the base date. 


However, in many other instances, where no inslices are published, 
parties may agsce on a traditional method of calculating the escalated 
‘component purely an documentary proofs such as invoices. Althy 

itis considered as administratively difficult for the Employer to check 
the validity of invoices, and monitor the occurrence and extent of the 
Contractor’ loss thereby, some parameters have been agreed upon in 
advance in onder to ease out the difficulties in administration. These 
are basically exclusions the prevalence in which the Contractor is not 
‘entitled for compensation, 


Formula applications are dependent upon the availability of reliable 
indices published at regular intervals to teack price movements of basic 
‘npurs fed into the formula, ‘The World Bank adds another correction 
factor that is of currency exchange tate correction to price adjustment. 
Ieprovides the exchange rate schedule for its own wse. ‘The costindices 
or reference prices stated in the table of adjustment data shall be used. 
Lf theit source is in doubt, it shall be determined by the Engineer. For 
this purpose, reference shall be made to the values of the indices at 
stated dates for the purposes of clarification of the source; although 
these dates as well as values may not necessarily correspond to the base 
‘cost indices. This is some kind of a pro-rata adjustment. In cases where 
the “currency of index” (stated in the table) is not the relevant curtency 
‘of payment, exch index shall be converted into the relevant currency of 
‘payment at the selling rate, as usually established by the central bank of 
the Country, of this relevant currency on the above date for which the 
index is requited to be applicable. Until such time as each current cost 
index is available, the Engineer shall determine a provisional index for 
the issue of Interim Payment Certificates. When a current cost index is 
available, the adjustment shall be recalculated accordingly. 


The weightings (coefficients) for each of the factors of cost stated 
in the table() of adjustment data shall only be adjusted if they have 
‘been rendered unreasonatle, unbalanced or inapplicable, as a result of 
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Variations. Under circumstances, the Engineer has been given wide 
powers to determine the gaps in publications, and is why formula 
applications are desirable only in regulated industries where the parties 
can teply on published data periodically 


Irrespective of the method of computation, the purpose of a 
Auctuation clause sto providea mechanism for reimbursing Contractors 
for changes in input prices over which they have no conteol at all. It 
provides a way ultimately for contract price adjustment in respect of 
externally imposed fluctuations in prices of materials, Iabour, plant 
ete, The premise behind compensation should be that the market 
induced vacillations are generally borne by the Contract rather than 
the Contractor alone, although it is usually insisted in the tender 
document itself by inclusion of an instruction that the rates shall be 
comprehensive to inchide the likely escalations, in some contracts, 
‘Accordingly, the Contractor shall allow for possible increases in the 
input peices for the period scheduled for completion. However, the 
foresceability comes into play again in establishing the cligibility for 
compensation. Foreseeability is not necessarily related linearly with the 
time factor as there can be unprecedented price increases. Optionally, 
the adjustments to the Contract Price shall be made in respect of rise or 
fall in the cost of materials provided the period of completion exceed 
a definite petiod such as one (1) calendar year. Such a provision would 
nor however impair the Contractor's eligibility for exceptional price 
increases that would take place before the specified period reaches. 


However, it may be cheaper in long run for the Employer to pay 
for what did happen rather than what the Contractor thought might 
happen in those areas af doubt which the Contractor can not influence 
The benefit of the doubt would then be passed on to the Employer in 
an economic deflation. ‘The formula based computation methods in this 
case allow the tenderers to overcome the risk of providing an additional 
mark-up witha view to compensate for the unforeseen price Variations, 
The aim behind any strategy should be to reasonably reimburse the 
Contractor for those eventualities he could not reasonably foresee in 
advance. A formula method of computation will also. avoid steategic 
‘manipulations and claims at large, but accurate input proportions and 
teliable cost indices are integral components in such a mechanism. 


367 


Contractual Dimensions in Construction 


Whenever, open market vacillations are a risk to dhe Contractors 
who are locked into pure lump sum fixed priced contracts, A surge in 
‘material costs may considerably affect theit bottom lines where profit 
margins are not as high as they onee were. As a result, Contractors 
have been searching for eecovery means, of cousse through claims on 
their own basis. Many Contractors use consumer price index (CPI) as 
the basis of claim although the purpose of the index is something else. 
Contractors will have a difficuly, if nat impossible task in getting respite 
from such increases. Es 


en if the contract has become economically 
burdensome, that is unlikely to be sufficient to excuse performance. 
"The only way to get rid of this issue #s to compensate the additional 
cost on ex-gratia basis in existing contracts and shate the tisk on a 
contractual hasis in furure conteacts 


_Asaconteol in the number of claims over price escalation, sometimes, 
the Employer itself provides fixed rates for selected materials with a list 
of accredited supplicss. B/Q items with materials supplied by accredited 
suppliers shall be priced in two different places in the tender document: 
Supply cost to be priced under a separate schedule and all other costs 
under work item in the B/Q, eventually sesulting in the exclusion of 
‘material costs in the contract rates. Linfortunately, this method nor only. 
changes the standard way of pricing, but also makes the evaluation of 
variations cumbersome. Moreover, i is an unnecessary infiltration on 
to the pricing strategies the Contractors may employ from project to 
[Project on different basis. Duplication in costing of materials may occur 

cular material can be included under several bil, 
s. Instructing the bidders to be careful in duplication would not 
suffice. It is also not clear which party is beating the eisk of quantity 
mistakes (if any) included in the materials price schedule. There is 
no procedute for dealing with quantity errors, since the Conteactor 


Since the cost ofa part 


has to order the actual material quantities irrespective of scheduled 
quantities. 


The rates con tained in the priced B/Q are deemed to be based upon 
the open market prices of materials, unless the source of procurement 
has been specifically stated otherwise in the Contract, applicable at 
specified day's prior to the scheduled date for closing of Tenders. These 
basic’ prices of the specified matertals against specified items of the 
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1B/Q usually form part of the Appendix to Tender for the purpose of 
contract peice adjustment. 


Another resteaint is that the agustments to the contract price may 
only be considered in respect of price fluctuations vary by more or less 
than a specified percentage of the prices which prevailed specified days 
prior to the scheduled date of submission of Tenders compared with 
the prevailing prices ar the time of procurement in accordance with the 
‘materials procurement plan as approved by the Engineer from time 
to time, Only the net difference of prices shall be considered in the 
adjustment exclusive of profits and overheads of the Contractor 


“The adjustment to the contract price shall he calculated by applying: 
the net difference of prices to the quantity of work under respective 
specified items of permanent works. The adjustment shall only apply 
to the estimated quantities of work in respect of lump sum contracts 
and actual quantities determined in accordance with the vatiation 
clause in respect of re-measure Contacts. The Employer also reserves 
the right to specify the source of procurement where the Contract 
Price adjustment shall be made only on the prices of such materials 
purchased from sources as specified in the Conteact. 


Obligations take precedence all the times. ‘The Contractor shall 
forthwith, or the Engineer shall give notice to the Contractor upon 
the occurrence of any event which may of may be likely to give rise to 
adjustment of the contract price, give notice to the Engineer and the 
Contractor shall keep such invoices, accounts, documents or records 
as ae necessaty to enable cost adustment. These records eventually 
become contemporary as the Engineer may require in review of a 
Furuse claim, 


"The Contractor shall keep the Engineer informed in advance of the 
procurement of such specified materials at the most economical prices 
available at the time of purchase (o be made in compatible with che 
procurement plan and/or actual progress. No account shall be taken 
in inctease of costs which may be attributable to lack of diligence on 
the part of the Conteactor. Also provided that if the Engineer and 
Contractor are unable t0 agree on price escalation for the specified 
materials, or the Contractor fails to fulfil the obligations in submission 
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‘ofa claim for adjustment of the contract price, then the Engineer shall 
fix, as shall in his opinion be, reasonable and proper having regard to 
the circumstances, 


A basic complication is that when different types of materials 
are purchased and consumed during, different time of the conteact. 
‘The usual way of computing the reimbursement is by multiplying the 
quantity consumed by the change of price, which is a tedious process 
Using the indices, the cost adjustment can be calculated conveniently. 
Ieis therefore a practice co list out the basic prices of materials for 
which current price is based on, in the contract document. Under 
parties sometimes take a traditional approach in an 
‘easy-to-understand manner, by removing complications traditionally 


associated in the administeation. 


As such, the projects the duration of which is below One (I) calendar 
year may not be considered for reimbursement of any price escalation 
‘on the assumption that the Conteactors are in a position to foresee the 
likely price escalation at the time of bidding for shorter durations. This 
can be changed to a lesser period if necessary 


‘The conteact price adjustment will be made only on the selected items 
in the bill of quantities. ‘The question of administering procurement, 
site delivery, calculating wastage, materials excess, double or multiple 
handling ete does not arise whenever the adjustment is made related 
to the physical quantity of permanent work at site. Hence, only the 
specified materials of the specified items are considered for price 
adjustment on the basis of cost significance. Usually a 20% of the 
Dill items represents 80% of the total project cost (in line with perio 
Principle) which is often correct in building projects and not far wrong 


in civil projects. 


Its ccasonably assumed that the sates for the varied work shall 
already consider the escalation so thar varied works (except quantity 
increase and decrease in re. measure contracts) are not subject to contract 
price adjustment. As mentioned, only the materials incorporated 
into permanent works may be considered for cost reimbursement. 


‘Therefore, the temporary works, plant and equipments, tools and 
consumables, small items as well as fuel and water, etc and omitted 
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works and Employer-supplied materials have been totally excluded in 
the cost reimbursement. This avoids anomaly where the payment on 
escalation caused by the increase in prices of certain materials may be 
made at a time when such materials were not used at all 


“Tender price break-up plays an important role to decide on the price 
quoted in materials, showing the other cost elements such as labou 
plant, tools, wastage, site and head office ovesheads, and profit, as well 


as trade discounts on bulk purchase apart. Hence, the purchase price 
at actual procurement will establish the cuesent rate that excludes the 
cost on delivery to site. 


Only the estimated bill quantity in case of lump sum or the 
in re-measure Contracts will be considered for cost 


factual quantity 
reimbursement. ‘This avoids over compensation on over purchased 
‘materials, materials wastage during transport, usage and in application, 
redundant materials at the completion, etc 


If properly administered, this method automatically detects a price 
fall where the Employer will gain the benefit of price reduction on the 
open market, once cut off limit is exceeded. However, if the current 
price is within a margin of 10% above or below the Basic price, then 
the Basic price shall remain unaltered, meaning there will no claim on 
price escalation, 


It is assumed thar the Contractor shall use due diligence in 
procuring materials in required quantity at the right time and deliver 
the materials without causing unreasonable wastage. The burden falls 
‘on the Contractor subject to his liberty to procure materials from his 
‘own choice, The Employer also reserves the right to specify the sonrce 
of procurement in some instances where the cost adjustment shall be 
‘made only on the prices of such materials purchased from sources 
as specified in the Contract. In the meantime, it is the duty of the 
Contractor ro establish the basic prices against the specified materials 
under specified bill items forming part of the tender. Prices could be 
ex-factory, imported or open market as the case may be. 


It is a pre-tender function of the consul 
proportions and list them in the tender document. 


‘at to compute the input 
The consultant 
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should also check the authenticity of the escalation information formed 


bby the Contractor as a post-contract function, 


However, it is not in the best interest of a prudent Employer to 
ask tenderers to quote firm prices with no provision of adjustments, 
‘especially for long-term conteacts. In bidding documents having 
provisions for price adjustment, the Employer i expected to receive 
‘more competitive offers from reputable parties and will have to meet 
the ner variations in cost as may actually occur. Protocols are intended 
to make reasonable price adjustment in the billed amount, which 
by virtue of its being restricted to listed adjustable elements, is an 
approximation. Sometimes, this limitation has been connected with the 
‘contracts having contract price exceeding, financial limit applicable for 


various Contractor registration categories. Contracts having value less 


than this limit may be consideted as fixed price contracts 


In case of default on the part of the Contractor causing delay ia 
original scheduled completion, the ate of price adjustment will be 
frozen at the original scheduled date of completion. However, the 
Price adjustment will be payable in full for the extended period if 
the Contractor has been granted! an extension of time for no Fault on 
the part of the Contractor, duly approved by the Employee. Unless 
specifically stared otherwise in the contract, the basis for compensation 
will be only those clements, which ace specificaly listed as specified 
items in the tender documents. This list will specify the elements for 
civil, electrical, mechanical, services, ete separately on the principle of 
‘cost significance 


Financial compensation for the clemeats classified as above shall 
not he considered again due to pravision of ‘subsequent legslation’, 
if separately specified in the contract. Abo, there shall be no price 
adjustment for the elements which the Employer has either supplied 
free of cost or at fixed prices as well as for those dements for which an 
‘umbrella ex gratia of escalation cover is provided by the Employer. 

Pasties should make provisions in the construction budget to 
cover construction cost fluctuation risks which may arise during the 
construction period. ‘This is usually in form of a preliminary bill tem 
where the Employer inserts a contingency allocation, 
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During the consteuction stage, when the cost of construction 
material exceeds the price range ageced by the parties, the following 
adjustment methods can be adopted: (a) weighted average method; 
(b) arithmetic average method; ot (¢) other methods as ageced by the 
parties. 


In nutshell, many standard forms of contract provide a mechanism 
for conteact price adjustment due to open matket escalation in specified 
consttuction inputs such as major building materials, hire charges of 
plants, and wages for the lahous. The choice of those inputs largely 
depends on the cost significance in the overall share for the quoted 
tender price, Therefore, the adjustments to the contract price shall be 
‘made in respect of not only in tise but also in fallin the cost of materials 
and other inputs affecting the cost of the execution of the works 
Together with the traditional methods in calculating this escalated 
component using contemporary records, there are formula methods 
such ay NEDO, Osborne, Baxter, Haylett, ICTAD to name a few. In 
all cases, the fluctuated component is ascertained on the difference 
between the indices of costs of construction labour and materials at the 
ing and the current values of those indices at the time of 
escalation (in accordance with a predetermined sclative proportion for 
each cost index). Although a formula method is fairly straightforward 
and simple to administer, itis difficult to introduce in countries where 
there is no promotional entity to publish construction indices acceptable 
as a single source authentic cost database for budgeting, estimating, 
bidding and cost validation. Since accurate input propostions and 
reliable cost indices are integral elements in such a mechanism, a 
traditional approach in an easy-to-understand manner, (by removing 
complications) helps in pursuit of a reasonably compensable amount. 
As such, the first task must be to lay down a couple of parameters. 
However, where the forces of supply and demand tolerate the price 
equilibritim, obligaring the Contractor to procure materials from 
sources designated by the Employer is not only a gross intervention 
into Contractor's internal transactions which are commercial by nature 
but also. an intervention in the supply chain. Remembering the theory 
of supply and demand as an organizing principle for explaining how 
prices coorclinate the amounts produced and consumed, i applies to 
price and output determination for a market on the condition that no 
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buyers of sellers large enough to have price-setting power. Market 
‘equilibrium occurs where quantity supplied equals quantity demanded, 
at a price below equilibrium, and when there is a shortage of quantity 
supplied compared to quantity demanded, it poses a price hike-up in 
the accredited sources more than in the open market. Demand-and- 
supply analysis can therefore be used to explain the behaviour of any 
type of market including construction which is obligopolistic in nature 
for many cost significant items. Interventions in the supply chain by 
a major construction client (Contributing a considerable proportion 
of the gross domestic product through accteditation, for instance) 


‘means a serious concern because any large scale procurement chrough 
acetedited sources can be deteimental in long, run. 


The foregoing is not only limited to Contractors but the consultants 
do face a similar destiny in their contacts. PSA which stands for 
Professional Services Agreement has bi 

the procurement of consultancy services. Typically, the conteacts for 
professional services; be them design, supervision, quantity surveying 
‘or any other specialist service, include a project brief prepared by the 
Employer describing what he intends to obtain, meaning the scope of 
services. Usually, a clause sn the memorandum of agreement sometimes 


11 internationally adopted in 


states that “should there be any extension to the contract period, the 
consultant must continue the services at the same monthly rates and 
prices” so that it expressly forbids any fee adjustment in the contract 
and shall pass the pricing risk onto the consultants for an indefinite 
period of extension. This is totally unfaie, because of the unforsceability 
‘on the circumstances that may render the existing rates inappropriate 
for an unexpected period of extension. Accordingly some action 
is important to establish a time limit beyond which the consultant 
becomes eligible for a vate revision. Optionally, the Engineer may teeat 


each case individually by recommending rates compatible with the 
‘ongoing market prices only in the affected positions, using, a database 
maintained in-house reliably. 


A criteria is therefore important pacticulasly when the professional 
service market is volatile in narure that prediction on the fee structures 
for longer periods is difficult, cequests for the petiod is beyond the 
original completion date, reasons for extension is not in faule of the 
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consultant, and when uninterruptedserviceis critical ina peojectnearing 
complerion Linder ahove circumstances, a ‘ressonable’ compensarion 
within a ‘contractual framework is imperative and is what parties 
generally prefer 


11.32 Changes in subsequent legislation 


“This clause is also not to be confused with the exception of those 
emanating from changes in legislation promulgated after the contract i 
made, suchas achaage in custom duty, for which a separate provision is, 
usually provided in the contract. Any increase of minimum wage limit for 
Inbour duc to the subsequent legislation is teimbuesable on submission 
of satisfactory evidence. ‘The payroll evidence of each subject employee 
is requiced with the actual amounts claimed, proof of employment on 
the particular project even if off site but on works dlisectly eelated to 
the project and proof that claimed incseases would aot be subsumed, in 
whole ot in past, by later payments in sespect of bonuses, incremental 
increases, cost of living increases ete. Another example when the 
[government declare price increases in basie commadities such as fuel, 
and particularly diesel for most of the construction plants operate 
‘A daim would follow on the basis of publicly gazetted declarations. 
However, the conditions allow for adjustment on net cost basis only 
‘Any added markup is not acceptable since wt ean aot be a windfall in 
business. 


A change in subsequent legislation is generally a ‘one time™ 
escalation in a project life. As an example, many counteies level headed 
their local oil peices to be compatible with the international oil prices, 
currency tates, especially for the Euro, and to address the imbalance 
in demand, supply and withdrawal of subsidies on agriculture and 
fisheries products, from exporting countries under the WTO (World. 
“Trade Organization) agreement. In overnight declaration by gazette, a 
more of a hike up in diesel prices by 43 pet cent was recorded in some 
countries. As a result, on theit own basis, constriction Contractors 
started claiming adjustments to their contesct prices under ‘subsequent 
changes in legislation’ clause. Conversely, the Employers started 
defending themselves by hiding behind ‘price Suctuation’ clause which 
stated that there will be no compensation due to market vacillations. 
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_Mftet series of allegations indulged over a petind of six months or 
50, Some governments recogaized the impact on consteuction projects 
in particular and decided to work out a strategy to deal with such 
claims. Since there was ac proper method has been agreed in advance 
as tohowa reasonable compensation could he achieved, parties started 
adiusting their contract sums on ad-hoe basis. 


Since the issue has been dictated by a gamut of technical and 
economic fictors, some state agencies enhanced contract sums by a 
marginal percentage across the board. From steict quantity surveying 
point of view, it would have been a sieve analysis in search of ‘actual 
losses" sustained by Contractors giving due reference to tender pricing 
level. One such method is to enhance the existing unit rates of the 
remaining ill items of work to be done (where diesel # necessary for 
exccution) feom the cut off date which diesel price actually increased, 
so that any previous work done as well as work items for which diese! 
is not consumed can be taken aside at the outset. A reasonable amount 
for the diesel component can be added back to site oxethead, which 
may be 1.2% increase, depending on the intensiveness of the inputs, 
(meaning, labor intensive projects are the least affected), Another 
method would be to consider actual consumption on diesel based on, 
plant deployment schedule, provided proper records can be maintained 
and authenticated at sitelevel. The bottom line is chat only the affected 
projects must be considered for compensation. Projects the tenders 
of which are currently being floated can be canceled and retusned for 
re-submission, in order to secure competition for the Employers and 
commetcial viability for the tenderers. Projects the award of which 
hhas been alseady made bur not yet commenced ean be taken up foe a 
lump suim adjustment under preliminaries as a partial exosion of the 
contingency available. For on going projects, only the affected items 
can be considered, ‘These parameters must be ser out in advance of 
further analysis. 


11.33 Defending a claim 


Often, a construction contract will contain a weitten notice provision 
governing claims. [fa Contractor fails to give proper written notice 
of acim, an Employer may assert this failune as a defence 09 the 
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Contractor's daim, However, a caution is taken whether the Contractor's 
fate to serve timely notice shall necessarily lose his night to lodge a 
claim at a later stage. The Contractor may of course lose his right to 
claim if notice isa condition precedent to lodge any claim. 


‘The extension of time clause may requite the Contractor to claim 
an estension of time within a specified period from the date that the 
‘cause of the delay arose. ‘These contracts seek to prevent the Contractor 
from claiming an extension of time at all for a delay unless he claims 
within thar specified time. These clauses must be sufficiently clear to be 
enforceable, However, even if the notification clause s not written a8 a 
condition precedent, Contractors must claim withia the dimes specified 
in the contact. The failure to comply with timely notice as well at 
submission would be a reason for upfront denial. Mor instance, claims 
‘must be made say, within 21 days after occurrence of the event giving 
rise to such claim or within 21 days after the claimant first recognizes 
the condition giving tise to the claim, whichever s later. Claims must, 
bbe made by written notice. However the teams as catliest as possible’ 
and ‘as soon as practicable’ keep rime frame litle flexible. 


An exculpatory clause such as a ‘no damages for delay" clause 
may be used by an Employer to defend a delay claim brought by « 
Contactor. Enforcen culpatory chuses varies depending 
‘on the jurisdiction, but the ‘ao damage for delay’ clause generally is held 
to be valid and not contrary © public policy. An exculpatory clause 
releases a party fom liability for its own wrongful acts or omissions, 
yen though “no damages for delay” clauses are enforced in some 
jurisdictions, they ace at times cisfavouted and strictly construed against 
those who seck their benefit. 


cof suches 


Tn essence, an exculpatory clause convertsan excusable compensable 
Jmpact into an excusable/non-compensable impact. For example, a sub 
Contractor on a one and one-half year project was denied recovery 
despice having alleged that it was delayed by two additional years 28 a 
result of the Contesctor’s poot coordination and abandonment of the 
work. Even though the delays were presumed 10 be unreasonable, the 
appellate Court held thar a clause in the subcontract stating that the 
sub Contractor would be entitled to only a time ext 


sion in the event 
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of delay was a cleat expression of the patties’ intention to bar delay 
damages. 


"No damage for Delay" clause also prevents the Contractor fom 
recovering damages, including extended site and home office overhead, 
for Employer-caused delay. The Contractor can only obtain a ‘non’ 
compensable’ time extension, Courts have supported the use of this 
clause in private conteacts. 


However, some state public works codes such as the California 
Public Contract Code has disallowed the use of this clause when 
the delay is not contemplated at bid time by the parties or when the 
delay is unseasonable. While it can be argued whether the delay was 
contemplated or reasonable, generally the “No Damage for Delay’ 
clause has been unenforceable in public contracts in California, ‘The 
California Code also prohibits any effort by the governing agency to 
require the Contractor to waive the Code’s prohibition of this clause. 


Notwithstanding the existence of a “no damages for delay” clause, 
‘many Courts allow for damages to be recovered for: (1) un-contemplated. 
delays; (2) delays caused by the other party's bad faith of its wilful, 
malicious, or grossly negligent conduct; (3) delays so unreasonable 
that they constitute an intentional abandonment of the contract by the 
‘other party; and (4) delays resulting, From the other party's breach of a 
fundamental obligation of the conteact. 


‘These exceptions are often narrowly construed. ot instance, the 
fundamental breach of contract exception applies only for the breach of 
a fundamental, affirmative obligation the agreement expressly imposes 
‘upon the other party: For example, the Court in a recent case refused to 
bar a Contractor's delay damages under a no-damages-for-delay clause 
because, the Court held, the Employer breached an express duty to 
coordinate the work of its other peime Contractors. In a companion 
case, the same Court enforced a no-damages-for-delay clause where 
the Contractor alleged thar the Employer breached an implied cluty to 
coordinate the work of its other prime Conteactots. 


Similaely, the abandonment of the conteact exception is limited to 
those situations where the conteacting party is responsible for delays 
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which are so uneeasonable that they connote a relinguishment of the 
contract by the contracting party with the intention of never resuming 
it, The active interference exception applied to a sub Contractors daira 
where the Contriector failed to coordinate the work of its other sub 
Coneractors, directed the sub Contractor to perform piecemeal jobs, 
filed to sequite cleanup, impeopesly surveyed areas, failed to timely 
telocate utilities and failed to protect the sub Conteactor’s finished 
work. 


(Vhe un-contemplated delay exception limits the application of an 
exculpatory clause to delays that (1) were reasonably foreseeable, 2) 
arise from the Contractor's work, ot (3) are mentioned in the contract. 
For instance, a tecent case held that the parties to a four month long, 
rock excavation subcontract contemplated the excavation taking a 
longs eight months, but not that the Contractor would fail to provide 
surveyors to establish grade 


Prioe Settlement Release and Waiver is another concern. A change 
‘order issued by an Employer and executed by a Contractor may result 
in a waiver of a Future claim by the Conteactor for the same erent. 
‘Thus, the Employer should review any prior change orders that solate 
to a Contractor's claim. 


IF an Employer has not assumed the isk of a certain event, 
the Employer ordinarily is not liable for extra costs incurred by 
the Contractor as a result of such event. As a result, a Contractor 


may be entitled 10 a time extension but not be entitled to additional 
compensation from the Employer for extra costs resulting from the 
event for which the Employer did not assume risk. For example, a 
‘Contractor may be entitled to a schedule extension for delays caused by 
excessive adverse weather conditions but may not be entitled to recover 
additional costs arising from the delays ifthe Employer did aotassume 
the risk of adverse weather. It would be arguable, however. 


If a Conteactor is bringing a claim against the Employer on a 
contract thar has not been substantially or properly performed by the 
Contractor, the Employer may, ia certain ciscumstances, be able 
defend against a Contractor's action by asserting that the Contractor s 
in breach of the conteact. 
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A Conteactor that abandons its performance obligations under a 
contract may be in breach of contract. Whether such zbandonment 
will constitute an absolute defence to a Conteactor’s recovery for work 
already performed will depend on many factors, including whether the 
contract can be divided into discrete segments. [fa conteact i divisible, 
then an Employer may be less able to assert abandonment as an absolute 
defence to a Contractor's claim for recovery based on work already 
performed on the contract. 


1¢ statute of limitations for contract actions varies by jurisdiction, 
It is possible that if a Contractor asserts a claim against the Employer 
based on facts occurring far enough in the past, an Employer may 
have a defence against the claim based on the applicable statute of 
limitations. 


(On oceasion, a claim against an Employer may arise through no 
fault of the Employer. Tn some instances, when the fault Hies with a 
thied party acting as an agent or representative of the Employer, the 
Employer may be liable on the claim, However, in other situations, the 
Employer's contractual selationship with the third party may be such 
that the Employer is relieved of liability for the errors of the thitd 
party of for a Contractor's mistaken reliance on the authority of the 
third party 


“The Contractor has an obligation to mitigate any damage thar 
results from a problem on a construction project. Accordingly, an 
Employer may be able to defend against a claim in part by introducing 
‘evidence that the Contractor should have taken steps to mitigate the 
problem and thereby reduce the amount of damage incurred, 


In extreme cases, when an Employer is presented with a claim, 
for extra work that the Employer believes to be fale or grossly 
misrepresented, an Employer may have an action against the C 

for fraud, 


Claims on global nature can also be denied upfront wherever it 
finds the causes of delay attributable on the part of the Contractor. 
Where the Defendant was not liable forall the causes, it can be followed 
that there was a need to apportion delay between specific events but 
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which was precluded, by the format of the global claim, with offect that 
the claim must ful 


Finally and most importantly, the Engineer may setuen claim 
submissions whatever nor justified with contemporary records in 
support. Contemporary record: are that documentary evidence 
maintained at site level and authenticated by the Engincce that requires 
no further proof for a legitimate claim 


11.34 Evaluation of design changes 


Where the Engineer instructs design changes then this is by an 
expressly termed dlirection to change of modify the type or method of 
construction or the materials for incorporation. The Engincets decision 
wo putinto effect a design change maybe as a consequence of either: 


a. discovery of a defect or omission in the original design 
the need to further improve the original design 

c. a change ot modification necessary due to some default of the 
Conteactor and which is considered expedient as a satisfactory 
remedy? 


‘Modifications or improvements on the existing design due to revision of 
the existing standards or codes of practice may establish a valid ground 
for time extension subject to considerations arising out of construction 
program. The Engineer may consider approval ifthe standard can still 
be merat no cost 19 conteactin the event the Contractor proposes design 
changes for his own benefit without extending, time for completion. 

Those benefits might include ease of work allowed on concessions 


A valid ground for time extension is again when the originally 
envisaged design is found to be impracticable in toto or in substitution 
of materials owing to unavailability of materials specified in the tender. 
The Engineer may also make due changes in the design in order to 
avoid outright conclemnation or demolition of work cone and to bring, 
works back to technical compliance. Incomplete/inconsistent drawings, 
design errors/defects, omissions, changes in codes and regulations etc 
result in abortive work, waste of resources, plus rework of design and 
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redrawing, Of these, the primary causes are Employer initiated changes 
and designer's errors and omissions. 


The impact of design changes needs to be evaluated ease by case 
in order to assist with the judgement as to the amounts compensable 
or recoverable. Though some changes may bring in “benefits” to the 
Employer in long run, most changes, sf not managed properly, will 
result in“ 

overruns. In general, upper-stream changes have larger impacts. 


reyative” impacts, most likely resulting ia time and cost 


It is important to establish a baseline in the tender itself sev that 
changes can be comparable and quantifiable to some estent, particulady 
jn hump sum contracts. A proposal to achieve this goal is to obtain two 
tender inputs; namely design intent and level of resources, 


The design intent includes the design approaches, strategies, 
parameters, and hypothesis underlying the whole design effort on the 
originally envisaged scope. The level of resources is the type and number 
of expertise (eg, architects, planners etc), number of man-hours and 
the rates under each stage (conceptual, preliminary, schematic, detail 
e6), OF conse, this proposal is not allfit-in method of evaluation, but 
‘would serve the purpose of measuring the coston wasted or additional 
deployment on resources in evaluaring.a design change, 


11.35 Pass through claims 


A “pass-through” claim may be defined as a claim by a party who has 
suffered damages (in this ease, a sub Contractor) against a responsible 
[party with whombhe has no contract (namely, an Employes), and which 
are presented through an intervening party who has a contractual 
‘relationship with both (namely, a Contractor) 


he respective rightsand obligations of both the Contractor and the 
sub Contractor, and the procedures for presenting, a pass-through claim 
roan Employer, are often conmined in a “pass-through agreement”, 
which pusports to allocate both the expenses incuered and the bencfics 
derived when such a claim is advanced, Among other things, the terms 
of the agreement may provide specifies as to how the claim is to be 
‘presented to the Employer, and how the obligation to pay legal fees is 
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to be shared. ‘The agreement may also deal with authority and control 
issues relating to the conduct of the litigation, including decisions 
regasding appeals; may outline settlement rights and obligations, and 
may establish cerms as co how and when any monies recovered from, 
the Employer will be paid to the sub Contractor. Significantly, the 
agreement may alo contain an acknowledgment ofthe sua Contractor's 
claim, and often contemplates a preliminary partial payment by the 
Contracior © the sub Contractor. 


An Employer is alleged co have caused delays ta project @g, 
failute to properly manage the change order process; failure to cespond 
to shop drawings and submittals in a timely fashion; ett ), or to have 
interfered with the co-ordination of the work (c.g, failure to provide 
timely and untestricted access to thesite: interference ia the Coneractor’s 
work force of work plan; ete), As a result, both the Contractor and the 
sub Contractor might each have incurred damages eg, extended home 
office overhead; extended insurance and bond coverage; additional 
salary for site personnel; etc). Alternatively, the Contractor and the 
sub Conteactor, in order to micet a tight construction schedule, might 
have been obliged to accelerate theie work (eg,, by engaging additional 
Iabour forces, working overtime, ete), in which case each of them 
may similarly incur damages. In these examples, the Conteactor’s 
independent claim for damages, and the separate damages incurred by 
the sub Conteactos, may differ im teems of both measure and rationale 
Any delay analysis and computation of damages would be further 
complicated ifthe Contractor or the sub Conteactoe conteibuted to the 


impact on the schedule. For example, notwithstanding the Employer's 
delays, the Contractor might have failed to properly coosdinate his 
sub Contractors or the sub Contractor might have failed co plan 
for a foreseeable shortage of construction materials, ‘This of couse 
invites an inquiry as to how theit involvement ia the cause of the dehy. 
should affect their respective damage claims, and raises other issues of 
concurrent delays. 


11.36 Claims reporting 


Finally, itis important to follow a template for the reports on claims 
evaluation ended up ar the Employer's premises in onder to receive 
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a consistency in the presentation, for the settlement purposes. More 
importantly, a template helps keep the writer's focus streamlined in 
a manner that stepping inio valid and factual conclusions, without 
‘missing, duplicating or mixing the facts and figutes hither and thither. 
However, since each case is unique, the claims analysts are not intended 
to strictly follow the template format all che time. A template will 
‘not only ease the analyst's own task but also help him convincing the 
material facts to a third party, often being the first time reader in the top 
level of management and who does not have much time to concentrate 
deep into the matters but who are supposed to take decisions on the 
assumptions that the report in front of him is comprehensive and 
reliable, A good template may follow the steps as follows; 


1. Issue with the tile in shore and to the point, stat 

asking for or expecting? 

Project status — using internal accounting records 

Scenario - this part will carry background information of 

the issue ~ the history, previous references in chronological 

‘order, what is expected by the other and where the parties 

are ‘standing’ at the moment. 

4. Contractor's position - this part explains in short the 
Conteactor’s main and subsidiary allegations against the 
Employer and Engineer. ‘To be precise, this part explains 
‘why the Contractor asks for the time and/or cost, the basis, 


ng what is 


his approach, interpretation if any and the amounts. 

5, Consultanc’s’ position ~ this part explains in short the 
consultant’s Gay, supervision Engineer and quantity 
surveyor) positions in terms of basis and method of 
calculation 

6 Engineer’: position — this part explains in short the 
Engancer’s thinking, any technical judgments, commitments 
or hss silence ete. 

7. Other positions - the report can have a space for any other 
representativ 

8. "The Employer's position — this part is the most important 
pottion of the report and usually a two thied of the space 
will take for the following sub divisions. 


it had an involvement 
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Findings (othe than the bows) 
Own arguments for and against the positions of the 
Conteactor, Consultant, Engancer and the Orhess 

<. Own approach, basis, stay, defense and 
44 Limitations = any cstictions to come up with safe and 

independent outcome 

Hypothesis = these are lise assumptions made in 
eer to ative a conclusion or fo analgae the sues, 


re 


£ Eligibility — contractual or otherwise, 
Quantum ~ the amount excusable and/or compensable, 
bh. Options available and their implications — legally 
commercially, contractually, and in public interests 
i. Conclusion and/or 
Recommendation 
te, Appeadis’ ealeuls Sess phi tatled ce 


Ieis the recommendation that is always preferred in leu of conclusion 
unless ie signifies when the whole matter ean be ever concluded from 
the Employer 

11.37 Summary 


Claims ate inevi 


able in constriction projects. However, they are 
avoidable provided a proper mechanism has been employed at site 
level. A claim might have traffic in both ways; from the Contractor to. 
the Employerand vice versa. Burden of prooflies on the party alleging 
the claim eveats. Once established eligibility, it is quantum that takes 
place on the principle of teliance cost o what 4s aptly called ‘actual 
loss. Claims analysis should also take a rational approach in order 
simplify and streamline the whole process. The wequired chain of 
analysis is duty, beeach, cause, effect and damage. This chain of analysis 
anticipates that the claiming party will fulfll cach of the clements in 
order, Amongst the different types of claims, globul claims are the 
most stringent type of claim since the issues have been inextricably 
intertwined at the project nearing completion where the causes and 
effects can not be easily dissected into the parties responsible for. 
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CHAPTER 12 
CLAIMS - 2 


12.1 Introduction 


“This chapter has been dedicated for claims related to time extension 
and prolongation costs. Various planning and time impact analysis 
methods, the issues connected with concurrent delays, float ownership 
and the recovery of head office overhead in a conteact prolongation ate 
the subject matters under detail discussion, 


12.2 Planning 


Construction planaing involves the choice of tools and technology, 
the definition of work tasks, the estimation of the required resources 
and dueations for individual tasks, and the identification of interactions 
among the different work tasks. Although this is a reflection of a 
planners mental process, construction planning is more of a scientific 
approach using computer aided sophistication in addition to intuition 
and thumb rules. As a top-down process, construction planning has a 
three tier step. Fist, the bitd’s wew on project requirements, secondly 
the decision on task and time frame and finally the logical sequence. 
Oftea, the projects are unique, heterogencous and operate within 
time, cost and quality parameter: so that no precedence is possible in 
planning, Itis a collaborative effort,a forward looking exercise, having, 
a forecasting component and the development of a construction plan 
is no exception these characte 
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12.2.1 Gantt chart 


A Gantt chartis 4 matrix which lists on the vertical axis all che tasks 
to be pesformed. Hach row contains a single task identification which 
usually consists of a number and name. ‘The horizontal axis is headed 
by columns indicating estimated task duration, skill level needed to 
pperfoem the task, and the name of the person assigned t0 the rask, 
followed by one column for each petiod in the project’s dusation. Each 
period may be expressed in hous, days, weeks, months, and other time 
units. In some eases it may be necessary to label the period columas as, 
period 1, period 2, and so on. 


The gtaphics portion ofthe Gantt chart consists ofa horizontal bar 
for each cask connecting the period start and period enclingcohumas. A 
set of markers is usually used to indicate estimated and actual staet and 
‘end, Each bat on a separate line, and the name of each person assigned 
to the task is set on a separate line. In many cases when this type of 
project planis used, a blank row is left between tasks. When the project 
is under way, this cow is used 10 indicate progress, indicated by a second, 
‘bar which starts ia the period column when the task is actually stacted 
and continues until the task is actually completed. Comparison herween 
‘estimated startand end and actual startand end should indicate project 
status on a task-by-task basis, 


Variants to this method include a lower chart which shows 
‘personnel allocations om a petson-by-person basis. For this section the 
‘vertical axis contains the number of people assigned to the project, and 
the columns indicating task duration ate left blank, as is the column 
indicating person assigned. The graphics consists of che same bar 
rotation as in the upper chast indicates that the person is working on 
a task, The value of this lower chart is evident when it shows sack 
time for the project personnel, thats, times when they are not actually 
working on any project. 


Gantt chasts have been extensively used in scheduling projects of 
different types; be i construction, assembly, installation, or even in. 
-managing a patient, perhaps because of the obvious advantages existeng, 
‘over the network based methods. ts vessaiiity acises fom is simplicity 
in its preparation and its use. Gantt charts alone ase not always adequate 
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for the preparacon of work programs and the choice of wechnique 
depends on various circumstances though the information so obtained 
‘may be presented in a form of Gantt chart. ‘The efficient use would 
certainly enhance its versatility. In this regard the issues discussed in 
the following sections will be useful to identify the telative merits in 
the application of Gante charts aver network based methods, 


fart charts will be good enough in 4 construction penject 
such as a house, extension of an existing building, or a similae 
work having typical and simple actwities to be completed in a 
shorter duration, 

b. Gantt charts have been widely used in war front militaey 
planning related 10 engineering activites, This is apparently 
due to thece maia factors that the users of the Gantt chast 
are non technical, locations of review ate critieal (a0 micro 
‘computer system on site) and the time is vital. Whenever the 
user of progeammet is non technical, naturally bound by time, 
location and a limited level of interpretation in any given task; 
be it milaary or non military, Gantt charts serve better than 
network based methods. 

Gantt chart is used to simplify the sesultant activities of a 
network in order for the executors who ate directly on the job 
to understand and use at the site level as an immediate tool 
of supervision. A need of a network chart does not atise if 3 
‘chythm’ can be established overall in relation to operations 
and as long as itis understood by the user. 

4. Veryoften theplannedlprogressis shown merely by atime relared 
bar. Time alone is meaningless and indication of measurement 
by units of money, man of machine hours may he misleading 
since these are not necessavily sclated to physical work planned 
‘on completion. It has no effect on rate of working, envisaged, 
Hence, planned progress should be based on quantities of work, 
With this standad of comparison, a Gantt chart becomes 
extremely valuable. One of the advantages of this approach 
's its usefulness in calculating the resources required. Once 
the quantities of work to be done are known and phased out, 
the required manpower, sub Contractors, plant and equipment 
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28 sequited and so on could be calculated with a puspose in 
elaton w requirements for different periods. 

Unlike network methods, Gantt charts provide basis for cash 
ow forecasting of the Contractor as well as the Employer in a 
given project. By assigning values derived from the priced bill 
fof quantities onto the bar lines in a compatible manner, the 
Contractor and the Employer s able to forecast his cash in and 
‘out for budgetary allocation purposes frem project inception 
to completion. Network methads do not facilitate cash flow 
forecasting in construction projects 


Perhaps, it is fairto say that, the use of Gaatt charts for planning works 
's like attempting to drive a car with a blackened front windscreen, 
Forinstance, we anticipate many variation onders. Will a bar chart be 
sufficient to assess the impact of such vatiation orders? From time to 
time we come across many problems. We cannot really assess what 
happens “i” something goes wrongand soon, Often, itleads to disputes 
and Gante charts arc inadequate to resolve these disputes effectivdy. 


12.2.2Critical path 


Scheduling is an important tool in all sectors; be them constsuction, 
cinema, manufacturing or service industries; where a delay can have a 
major impact on the productivity of a process. In manufacturing, the 
purpose of scheduling, is to minimize the production time and costs, 
by telling a production facility what to make, when, with which staff, 
and on which equipment. Similadly, scheduling in service industries, 
such as aitlines and public transport, aims to maximize the efficiency 
lf the operation and reduce costs. No construction is possible without 
scheduling, 


Modern computerized scheduling tools greatly outperform older 
‘manual scheduling methods. This provides the production scheduler 
with powerful graphical interfaces which can be used to visually 
Dprimize real-rime work loads in various stages of the production, For 
example, an aitline might wish to minimize the number of sitport gates 
sequired for ts aircraft, in order to reduce costs,and scheduling software 
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can allow the planners to see how this ean be done, by analyzing time 
tables, aircraft usage, or the flow of passengers. 


‘The Critical Path Method (CPM) is a network based project 
scheduling technique widely applied in ewil construction, installations, 
and similar projects. It uses a lineas time-cost trade off where each 
activity can be completed in less than its normal time by crashing the 
activity at a given cost. Thus if the normal project completion time 
seems to be unsatisfactory, certain activities can be erashed to complete 
the project in less time at greater cost. There is an optimum project 
duration time at the minimum total cost, 


Ina CPM chart, the critical path is indicated. A exitical path consists 
of a set of dependent tasks (each dependeat on the preceding onc) 
which altogether take the longest time to complete. Although itis not 
normally done, a CPM chart can define multiple, equally critical paths. 

Tasks which fall on the critical path should receive special attention. The 
ctitical path for any given method may shift as the project progresses. 

This can happen when tasks are completed either hehind or ahead of 
schedule, causing other tasks which may still be on schedule to fall 
on the new critical path (unless corrective action is timely taken). The 
approach (preparatory works such as work breakdown structures) in 
producing a CPM chart is basically similar to a PERT chaet. 


12.2.3PERT method 


Project evaluation and review technique (PERT) has been widely used 
in research and development related projects. Tt also depicts tasks, 
durations, and dependency starting, with an initiation node from which 
the first task, oF tasks, originates. 1f multiple tasks begin at the same 
time, they are all started from the node of beanch, of fork out from. 
the starting point. Fach task is represented by a line which states its 
‘name of otheridentifier, is curation, the number of people assigned t0 
it, and in some cases the initials of the personnal assigned. The other 
end of the task line is terminated by another node which identifies the 
start of another task, or the beginning of any slack time, thats, waiting, 
time between tasks, 
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Each task is connected to its successor tasks in this manner forming 
a network of nodes and connecting Hines. \ PERT chart may have 
‘multiple parallel or interconnecting networks of tasks. Ifthe scheduled 
project has milestones, checkpoints, or review points (all of whieh are 
highly cecommendedin any project schedule), the PERT chaet will note 
that all tasks up to that point terminate at the review node. It should 
be noted at this point that the project review, approvals, user reviews, 
and so forth take time. 


‘Many PERT charts terminate at the major review points, such as 
arthe end of the analysis. Many organizations include funding reviews 
in the projects le cyele. Where this is the case, each chart terminates 
in the funding review node, 


(Often the PERT and CPM are spoken ia the same breath. CPM, 
‘o¢ Critical Path Method, too has the same mandate as PERT, though 
the focus of CPM is slightly different. The basic take-off stage ia both 
CPM and PERY ig to identify the activities required to complete the 
given project. A Gantt chart may be deployed to list the activitis ina 
structured fashion, along with theit interclependencies, This logically 
flows into the next stage, where a “network” of the activities and theie 
dependencies is drawn up. 


Im both CPM and PERT, the time required w complete each 
activity is estimated. Now, while in CPM, a single point estimation of 
the completion time is suificieat; in PERT, the simplest form involves 
determining thiee estimates of the time required to complete each 
activity. I mathematical terms, activity times in CPM are taken to be 
“deterministic”: while in PERT, they are taken 0 be “probabilistic” 
This is where the differences begin between the two. 


With cach event are associated two important times 


a. The earliest time TE, whichis the ealendat time when the event 
‘can occur if all the predecessor events reach their completion 
at exrliest possible times. 

b. The latest time TL, which is the latest time the event can occur 
without causing any delay in subsequent events, and without 
delaying the project's completion at al. 
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‘The slack time for the event is the difference between its latest and 
the easliest times, ‘This is the upper limit thar an event can be delayed, 
which if exceeded ot crossed, shall surely delay the entire project. 
Activity time is the elapsed time required for a activity: ‘The ence 
effort of PERT — indeed, its very rason d’étee — is geared towards 
arriving at this activity time as accurately as possible. PERT takes the 
statistics route to do this, 


Put simply, managers can give three time estimates for completion of 
every actwity. These estimates are 


&. Optimistic time estimate (TOPT) - This & the minimum 
time period in which the activity can be accomplished, with 
the presumption that everything will proceed better than 
expected. 

1b. Most likely rime estimate (TLIKELY) - If the manager were 
asked for, aot three, but only one estimate, then this is the 
value that they would have given, 

c. Pessimistic time estimate (IPESS) 
time period required for an activity to be completed From 
‘an inclement weather, to the prototype or design review being 
ejected for reworking all over again; managers can think of 
everything thar can go wrong, when arriving. at this value. 


This the maximum, 


Of course, since PERT hinges on these che values, managers would 
do themselves a favout by giving as good guesstimates as they possibly 
can, in order for overall project estimation to be as accurate as possible. 
“The theee estimates together determine the probability distribution 
of the completion time on the critical path. In PERT, a few simplistic 
assumptions are made, for example, chat the critical path, once identified 
earlier onin the game, does not change. However, itis possible that the 
critical path that was identified based on the most likely ot expected 
completion time will not necessarily end up being the critical path. 
Scenarios in which another path takes longer thaa the identified critical 
path may be ignored. ‘There might be a tendency to understace (i is 
quite human, after all) the expected completion time, and this will 
definitely underestimate the probbility of lite completion, 
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The best part about PERT is that it secognizes uncertainty in 
‘project ime estimationas its - there is no attempt to sweep it below the 
carpet, and pretend that it does not exist. Or the contrary, PERT gives 
a cough approximation of the uncertainty in the inal completion time. 
Of course, the simplifjing assumptions made during che analysis do 
lead toan underestimation of the probability of long project completion 


Both CPM and PERT applications basically; 


a. eeveal interdependencies of activities 
b. reveal impact of late and eacly starts 

reflect trade off between resources and time 

dd. indicate cost of a crash prngeam 

fe. provide visibility to contol ‘one of « kind’ progeams 
£ evaluate net effect of delay on project completion 
& provide means of monitoring progress 
hh, identity critical paths 
i, aid in scheduling risk analysis 


Unlike CPM, PERT cleatly determines where the greatest effort should 
be made to keep a project on schedule and the probability of meeting 
deadlines by development of alternative plans (provided the decision 
maker is statistically sophisticated). PERT evaluates the effect of 
changes in the program for instance, the effect of contemplated shite 
‘of resources for the less critical activities to the activities identified as 
probable bottlenecks. PERT also can evaluate the effect of a deviation 
in the actual time sequired for an activity from what had been predicted. 
Finally, PERT allows alarge amount of sophisticated data presented in 
well organized diagram from which Conteactoss and customers can 
make joint decisions. 


PERT is probabilistic in natute which allows us to calculate the tisk. 
in completing a project. CPM is based on a single time estimate and 
is deterministic in nature, PERT is used in research and development 
projects where the risk in calculating, time duration has ahigh variability 
CPM is used say’ in construction projects that are resource dependan 
and based on approximate time estimates 
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PERT is used in projects where a percent-completion calculation 
is not possible. ‘Therefore, PERT is event oriented as well as encLitem 
oriented rather than activity oriented. CPM on the other hand, is activity 
oicnted and perceat complete along the line can be determined 


PERT might also face a problem of data access historically available 
to make predictions unless the project is repetitive. "The question of 
data for CPM may not be so critical sin 

data on tecently completed similae projects 


CPM is based on previous 


12.3. Concurrent delays 


Many theories abound as to whatit really means and what implications 
are, The law is unsettled and there is little authoritative guidance to 
rely on. Those secking to use concurrent delay as a conteactual sword 
adopt a wide definition, whilst chose using it as 4 contenerual shield 
use a nattow defination. A Contractor may use concurrency to defend 
Against a claim for liquidated damages, while the Employer to waive off 
the Contractor's pursuit of delay costs, Where concurrent delay does 
cesist, the disagreement arises over the consequences for entitlement 
to extension of rime, exposure to liquidated damages and recovery of 
prolongation costs, Standaed forms are silent as fac as concurrent delay 
is concetned. Consequently, there are principles that can be gleaned 
from case law 


12.3.1 Wallace decision 


In RP, Wallace case, the Navy entered into a conteact with Wallace 
to renovate a Naval Support Facility ia New Orleans. As part of the 
contract, Wallace agreed to fumish and install specially designed 
windows consistent with the aesthetic characteristics of the exsting, 
facility, bur safficient to withstand winds up to 160 miles per hour, 
The Contactor was slow in starting work, so that sevetal months into 
the proect, a little progeess was shown towards project completion 
By that time, the Contractor was substantially behind on its delivery 
of the window submittal. When the window submittals were finally 
ured in, the Contractor and the Navy derermined that the design 
82 EP Wallace, Inc. v. US.,63 Fed. Cl. $02 2009. 
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requirements for the windows could not be met and the design needed 
to be changed. ‘The changes were implemented; but the project was 
delayed, partly because of the changes to the windows and partly on 
the slow progress. The Contractor submitted a claim for release of the 
liquidated damages thar were held against it, arguing, that evea though 
it may hace been responsible for certain delays and the Employer's 
change in the desiga was a concurrent delay to any Contractor-caused 
delays, thus prechiding the assessment of liquidated damages. 


The Court first noted that the Contractor must prove thar the 
‘excusable event proximately caused a delay to the overall completion of 
the contract, i¢., the delay affected activities on the critical path, The 
Court stated that the Conteactor was entitled to only so much of a time 
extension as the excusable cause that actually delayed performance 


Concurrent delay occurs where the delay can be attributed 
simultancously to the actions of both the Employer and the Contractor. 
‘Sequuential delay, on the other hand, is based on delay events that occur 
at distinct and intermittent periods. The Court found that in the ease 


‘of concurrent delay, the Contractor's delayed performance is excused 
butthe 

‘With sequential delay, however, the delay is apportioned and in fact 
apportionable between the Employer and the Contractor. Hence, the 
Court performed its own window analysis by evaluating select periods 
to determine who was responsible for the del 

designated periods and how that delay affected the overall project 
completion. This typically requires 1 CPM schedule analysis to be able 
to allocate the delay between two parties during each of the selected 
periods. 


Contractor is not entitled to an adjustment in the contiact price. 


y during each of those 


‘The Wallace decision emphasizes the need for the parties to develop 
a realistic bascline schedule with updates at delay events. The reason for 
doing this is to address delay events as they ocent. It also reveals that 
‘concurrent delays are two or more delays, one because of the Contractor 
and the other the E:mployer, the impact of which fall at the same time, 
and which is critical for completion once individual delay impacts are 
separately considered, Accordingly, where you have two competing 
causes of delay of equal or relative causative poteacy a natutal response 
‘would be to suggest that the overrun and its consequences should be 


396 


Contractual Dimensions in Contraction 


‘apportioned’ between the Contractor and Employer on the basis to 
their relative causative potency. Although this would appear to be 
simple and reasonable, it has attracted little support in common law 
jurisdictions where there is a tendency to apply principles of causation 
in aa ‘all ot nothing’ way so that the claimant would either win ot lose. 
Arguably the apportionment approach i dependant on the causative 
potency, But it may create difficulties over the split between time and 


12.3.2But for test 


‘The ‘but for’ testis based on a simple concept that the overrun would 
thot have occurred “but for’ the Engineer's instruction, for instance 
Legally, as a matter of the burden of persuasion, the burden is on the 
party claiming delay damages resulting from the delay to provide a 
reasomable basis for apportioningrthe effects of the rent delays 
between Employer and Contractor. If the concurrent delays are so 
intertwined aot as easly sepatable, or the Canteactor otherwise fails 0 
provide a reasonable basis for apportionment, then the claim far delay 
damages may be found insufficient. This is because the claimant has 
effectively failed to demonsteate that the other patties’ delay actually 
delayed project complesion. Put in another way, where the effects of 
concurrent delays cannot be segregated, it cannot be said that “but 
for" the other party’ delay, the contract could have been completed 
earlier 


‘Keating o Building Contracts defined concurrent delay as: Tehere 
are quo causes, one the contractual responsibility of the Defendant and 
the other the conteactual responsibilgy of the Plaintiff, the Plaintiff 
succeeds if he establishes that the cause for which the Defendant is 
responsible is the effective, dominant cause. Which cause is dominant 
is a question of fact, which is not salved by the mere point of order in 
time, but isto be decided by applying common sense standards. This 
rationale is based on the parties having intended chat in the event of a 
dblay one of them must be responsible, It anticipates for the Engineer 
to consider the reasons for the delays and pick up the ‘dominant’ one 
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In fact, there may well be circumstances where a relevant event has an 
impact on the progress during a period of culpable delay if where that 
‘event would have been wholly avoided had the Conteactor completed 
the works by the previously fixed completion date. For example, a storm 
which floods the site during.a period of culpable delay and interrupts 
progeess would have been avoided altogether if the Contsactor had 
‘not overrun the completion date. In such a case itis hard to see that it 
‘would be fair and reasonable to postpone the completion date to extend 
the Contractor’ time. However, in practice it could be impractical to 
apply when two causes have equal potency. 


12.3.3 Malmaison approach” 


‘Malmaison’ approach is considered to be the modern decision on 
concurrent delay, Malmaison was a hotel in the centre of Manchester, 
which experienced significant delays. Mr Justice Dyson saidin passing. 
“if there are two concustent delays, ane which is a relevant event and 
the other not, then the C 

for the period of delay caused by the relevant delay notwithstanding the 
concutrent effect of the other event. If the contract suffered a delay 
of « week because of exceptional weather, a Relevant Event and the 
same period of delay because of the shortage of libour, not a Relevant 
Event, ‘Then if the architect fecls it fair and reasonable to do so, he 
should grant an extension of time and he exnnot refuse to grant one 
‘on the grounds that the delay would have occurted anyway because of 
the shortage of labour. 


snteactor is entitled to an extension of time 


Basically, the Contractor cannot recover delay damages whete it 
cannot segregate the Employer's delays from its own, Similarly, the 
Employer cannot enforce a claim for delay damages due to Contractor 
delays that are not segregated fom the Employer own delays. 
Accordingly, the rule genetally is that when concurrent delays cannot 
bbe segregated, neither party may recover damages for the resulting 
project delays. Ia effect, concurrent delays are treated as if excusable’ 
bur nor ‘compensable’ 


3 Henry Root Construction (11K) Limited -v- Malmaison Hotel 
(Manchester) ltd TCC (1990) 


Contractual Dimensions in Castration 


‘A tendeney is that a common sense resolution is the best that 
can be achieved and that depends upon the merits and facts of an 
individual case. Where tue concurrent delay does exist, a common 
in many contracts the 
tendency is to excuse the Contrictot from the period having concurrent 


sense approach should be taken up. Howe 


impacts at no cost to contract, allowing loss to le where it prevails, 


Ie is important also to consider what the SCI. protacol says. 
The protocol aims to provide an agreed manner in which issues 
of concurrency can be resolved. Where an event of Employer Risk 
and Contractor Risk occur at the same time, the Contractor should 
nevertheless be entitled to an EOT for the delay to completion. Risk 
events which occur sequentially, but the effects are concurrent, shoud 
also not teduce the amount of sn EOT due to the Contractor as a result 
bf Employer Delay 


The protocol’s position on concurrency prevents an Employer 
lakingadvantage of the Contractor's delay after the contract completion 
date to issue instructions and make changes without giving an EOT. 
That is, if the Fmployer’s new instructions further extend the period 
bf the works and the Contract Completion Date that delay will be 


‘The protocol has ao application of dominant’ cause theory, 
which is frequently adopted in other local guiclelines to determine 
whether a Contractor should be entitled to an EOT in circumstances 
of concurrent events of delay. Given that disputes often arise due 
to conflicting arguments over cause of of contribution to delay the 
protocol attempts to move away from the apportionment of blame for 
the delay. However, the protocol is in one sense Contsictor friendly in 
adopting the position that the Contractor gets an EOT notwithstanding 
concurrent Contractor delay. ‘This is a position which has been adopted 
in the recent case of Malmaison hotel as mentioned earlier. 


‘There is some balance in that the Coniractor must still prove that 
he has incurred additional costs as a consequence of the Employer 
delay, beyond costs due to the Contractor's concurrent cause of delay 
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befote the Contactor is entitled to compensation notwithstanding that 
there may be an entitlement to an extension of time, 


12.3.4When Contractor’s delay depends on 
Employer's delay 


‘The case of Sema «, Ketelas involved constuction of a building in 
Manhattan, ‘The specific details of the delay events were unclear, but 
it appeared chat at Teast some of the Contractor's delays « 

parallel with some delay events attibutable by the teade C 
separately hired by the Employer. The Contractor conteacled that its 
‘work was “so connected with tharof others employed by the (Employes) 
upon the building that a times its progress necessarily depended upon, 
that of the other work, and that in consequence of delays, they were 
prevented from completing their work within the time limited in the 
ially, the Contractor argued on the concurrency. 


“The Stewart Court found that 


“there can be no question bur that 
hindrances by the Employer, rendering it impossible for the Contractor 
to fulfil its obligations, would afford a legal excuse for theit non 
performance.” In considering the Employer's argument, the Stewart 
Court held “thar dhe Contractor is not wo be excused for delays caused 
by the Employer unless they rendered it impossible > complete the 
contract work within the stipulated time”, 


‘The Coust decided that, by conduct “the Employer thus scleased 
the Contractor Fromall claims he might have had against it for breach 
‘of the contract” so that ihe Employer cannot recover for a C 

delay if ¢itselfis causing or conteibuting to the delay. Simply speaking, 
the Employer has a duty not to hinder the progress of the Contractor. 


12.3.5 Jefferson hotel 


‘The Jefferson Hotel Co. v. Brumbaugh case involved the construction 
of the Jefferson Horel in Richmond, Virginia. The Contractor was 
bound to build the hotel by 2 date certain, “excepting delays caused 
by the Employer’. At the end of the Conteactor’s work, the Employer 


Be Swan v, Retelias, 36 NY. 386, 1867 WI 6457 (1867) 
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imposed liquidated damages at the rate of $150 per day. In contrast, the 
Contractor argued that ts work was laggely dependent upon the material 
suppliers and independent Contractors of the Employer and they were 
the source of delay. In turn, the Employer argued the “Conteactot 
was responsible for the longest period of delay and the Employer for 
only a few of the days, and that the Court, under such circumstances, 
should attempt to ‘apportion’ the blame between the two and hold 
the Contractor liable in penalty for those days that it i its judgment, 
deems he may be chargeable with.” In essence, the Employer sought 
segregation of liability and apportionment of damages. 


‘The Jefferson Court stated that this is just what the Courts eannot 
do with any degce of certainty. It needs a more practical approach on 
site operations to realize the actions andl inactions ina given context and 
theie sequence, and associated implications. For instance a Conteactot 
may not complete the woodwork until the plastering is done; he may 
hot in many instances complete the cement work until the plumbing, 
is placed, It could not be required of him 10 move his scaffolding, his 
tools and implements, and his workmen back and forth from one end 
to another just as the other Contractors might complete in one side a 
part of the ductwork in another part the plumbing, and in still another 
the marble work, in order that he should be free from the charge of 
delay. Courts cannot know of these conditions as they actually existed 
at the time, and the evidence vould be very unsatisfactory. This is 
wholly a question of simulation from details that are scattered and 
vague. Therefore the Courts have laid down a very salutary rule to the 
effect that they will not attempe to apportion stich delays where the 
causes have been mutual, but will refuse under such ciscumstances to 
enforce the penalty, 


Accordingly, there were two big lessons learnt in the Jefferson 
case. Firstly, a Contractor should not be requized to tush to work 
around Employer interruptions in order to avoid delay, a defence that 
hhas become a keystone of acceleration claims. Secondly, the Court's 
reluctance to parse through competing delay claims as an evidentiary 
smnattce. That is, Court’s unwillingness to resolve this complex dispute, 
particularly in apportioning delays, afier the fact. The essence is chat 
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the parties failed to provide sufficient evidence to allow the Court to 
apportion the competing delay claims, and, even if they could do so, 
the judicial policy is to not perform such an apportionment as a matter 
of law. 


12.3.6 Concurrent arguments 


Tewas a construction of a ctuiser for the navy®. In review of the facts, 
the Court found that 396 days of delay were caused: (1) by delay arising, 
feom numerous changes in plans and specifications, (2) by delay of the 
Contractor in preparing and furnishing for appioval drawings and 
plans, (3) by the inability of the Contractor to obraia steucrural material 
feom the manufacturets, (4) by bad weather, and (5) by the temporary 
suspension of work by Contractor’s employees. All these delay causes 
toak place more of less concurrently during the petiod in which the 
work was performed. 


‘One exteeme is that the Conteactor simply cannot secover on its 
delay claims from the government, as it contributed to the delays 
itself. ‘The Newport News decision is that if the Employer had any 
contribution to the delay, it could not recover liquidated damages and 
the Contractor's contribution to the delay has the effect of barring its 
delay claims. 


The concept of concurtent delay therefore appears to have been 
confused over time with the Employer's implici obligation not to 
hinder its Contractor. Certainly, such an implicit duty exists, bur the 
question remains as to how such a duty relates t concurrent delay 
and whether and how the two concepts can be taken together. If the 
Employer hinders its Conteactor, it may have breached a contractual 
duty to the Contractor for which the Contractor is entitled to relief 
in terms of time and/or cost. However, it does nct necessarily follow 
that hindrance of the Employer should be a controlling factor in how 
competing delay claims are resolved. A rule would be to restrict the 
application of concurrent delay to those situations where the Employer 
has reached its implicit duty not to hinder, 


OC, 462669 (1985) 
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It can be safely said that the doctrine of concurrent delay stems 
in lagge part from the Courts unwillingness to apportion delay where 
the facts are complex and there is at least some lability on boch sides. 
‘Thss unwillingness is tself based on the plaintifF: failure to adequately 
prove their claims. This policy creates an incentive for delaying parties 
to frame the dispute as one of concurrent delay so as to avoid judicial 
serutiny of the actual facts involved. Further, such a policy might result 
in unfaimness on the contracting parties as they are often prechided 
from attempting to partially resolve disputes through concepts such 
as liquidated damages while also being precluded from having the 
oust perform the job of appostioning delay, even whece the conteact 
dictates, However, CPM analysis and other methods of apportioning: 
and explaining construction delays are versatile in which concurrent 
impacts cin be at least approximately established in terms of number 
of calendar delass. 


Accordingly, the continued application of this docisine is for the 
disgruntling parties to se thatjustice prevails. When apphed to complex, 
accumulared and intertwined multi patty disputes, the doctrine of 
concurrent delay would definitely mean many things. Itshould however 
reflect the economic reality of the underlying contractual eelationships 
and is why CPM analysis, in efforts to look at alleged concurrent 
delays more closely and apportion damages, mustbe undertaken where 
possible at all times. 


"The SCL. protocol recommends that a Contractor should be entitled 
to compensation for prolongation for concurrent events that cause it 
delay, if the Conteactor can prove that its losses result from Employer's 
delay. However, if a Employer risk event and a Contractor tisk event 
have a concurrent effect, the Contractor will not be entitled to recover 
compensation unless séparare loss and or expense flows from the 
Employer risk event, such as the petiod by which the Employer delay. 
exceeds the duration of the Contractor delay. Under circumstances, 
cach specific case of concurrent delay should be viewed on its own 


Arguments svalledaround concurrency are many. Ofthem,a couple 
of conflicts of interests amongst the delay analysts are as follows; 
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Coneutrency is where the effects of individual causes of delay 
events, some for Contractor’s fault and some for Employer's 
fault, prevail at the same petiod of time. To be more precise, 
lurrent effects mean sequential delay impacts attributable 
by both parties due to events which when taken each event 
independently affects critically on the scheduled completion. 
So, it is imperative to identify each individual delay event and 
see both the “occurring period and the extent’ of its impact and 
judge the criticality involved. This is called ‘causative potency” 
in strict contractual jargon, usually detected in forensic delay 
analysis. 
Concurrent impacts are excusable for considering ime 
Neither party can recover cost damages froma the other party 
for the period of concurrent delay. Where there are consecutive 
events, the firstof which, in time, is culpable and causes a delay, 
the second of which is compensable and, but for the earlier 
cause, would have caused the same delay, the 
ot get extension since it can not be said that the second event 
delayed the completion date. 
Where there are consecutive events the first of which ia 
time ate culpable, and cause a delay, the second of which is 
compensable and causes Further delay beyond that caused by 
the earlier culpable event, the Contractor gets extension only in 
respect of additional delay caused by the compensable event. 
‘here should be a strong valid reason for recommending 
any additional cost on extension. that involves concurrent 
effects. This is possible only if it is able wo separately identify 
the additional costs caused by the Employer delay from those 
caused by the Contractor delays. This may be difficult if 
not impossible since the causes have often been inextricably 
intertwined. 
‘The Employer shall take the benefit of relying on his owa 
delay that is subsequent «@ the delay event responsible by 
the Contractor, unless the Conteactor establishes that the 
subsequent delay event caused by others, when he was ready 


ntractor does 
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to commence of continue the delayed works, so that he was 
prevented completion or recovery of delayed works. 


Many contacts requite a TIA to include an analysis of concurrent 
delays because they consider concurrent delay days as excusable but 
hon-compensable. ‘This is agive and take policy that shates pains and 
gains. TTA findings help identifying the concurrent elements so. hat 
the prolongation cost can be treated accordingly. Since concurrent 
impacts are known to be non compensable, i is difficult to expect 
those clements in the Contractor’s submission, A prudent planner 
‘on the Employer's side must take them account for an equitable time 
analysis. 


Tn nutshell, TIA models actual performance using computer 
generated schedules developed during the currency of the project at 
periodic intervals, adding specific activities (Fragnets) that model delay 
impacts occurring during that interval. The result of the addition of 
these activities may change the completion date for the project as well 
as the critical path. This new impacted schedule is then updated with, 
actual progsess for the nest petiod and the process is repeated. The 
{goal of this methodology is to. model the actual events on the project 
fas accurately as possible and through that modelling, identify on a 
periodic basis the critical path, the delay or acceleration on a periodic 
basis, concurrency and the party responsible for delay. It results in both 
ligibility and quantum. 


12.4 Use of float 


Itis the Contractor who decides the methods of construction, sequence 
of activities, deployment of resources and allowances for risks such as 
weather, all of which finally reflecting in the Contractors program. 
‘The program is an estimate of how works might proceed based on the 
Contractor's chosen methods. The Contractor alone takes the risk that 
it has underestimated the time needed and should also alone benefit 
from any contingencies that have been built in as float. Oa one view, 
therefore is that where a Contractor has catefully arranged his affairs 


Gor hushandled? his time) so as t0 make certain, cal, 
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then delays which are caused to the Contractor, for which the Contract, 

provides a 

(thereby, in fact, giving the 

The opposite view is that the Contractor, where delayed on a non- 

critical activity, should not be entitled to an extension of time because 
a fact, be delayed under the Contract. 


a extension of time, should result én an extension of time 


jontractor even more time ‘up his sleeve’. 


he will no, 


Float is a buffer time allowed for any unforeseen delays that inhibit 
the Conteactor from meeting the completion date. The Contractor 
shall comply with the contract program and has the benefit of any float 
incorporated into it. Extensions of rime should be judged on their merit 
and given accordingly, irrespective of any unused float. Ifthe Contractor 
ison schedule and has unused float entitlements it is possible to still 
apply for and receive extension of time. The Conteactor should not be 
deprived of the benefit of such time saving in the program, 


The SCL protocol insists that neither party exclusively owns the 
float and that itis available to whomever uses it first in which case 
the Contactor will become due for time extension for Employer's 
delays once the float has been fully exhausted only. The mere fact that 
the Employer’ tisk events prevented the Contractor from completing 
‘earlier than the contractual completion date and thereby takes away the 
float, should notbe regarded as giving rise to an extension. Accordingly, 
if the Employer uses it, the Contractor will not be compensated, either 
by the return ofthe float or by payment of extra cost 


Where there is remaining float in the programme at the time of an, 
Employer Risk Event, an EOT should only be geanted to the extent 
that the Employer Delay is predicted to reduce to below zero the toral 
float on the activity paths affected by the Employer Delay. 


Lfas a result of an Employer's delay, the Conteactor is prevented 
fom completing the works by the Contractor's planned completion 
date (being a date earlier than the contract complerion date), the 
Conteactor should in principle be entitled to be paid the costs directly 
caused by the Employer Delay, notwithstanding, that there is no delay 
to the contract completion date (and therefore no entitlement to an 
EO), provided also that at the time they 

Employer is aware of the Contractor’ intention to complete the works 


er into the contract, the 
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prior to the contract completion date, and that intention is realistic and 
achievable 


“The protocol describes float as “the amount of time by which an 
activity o¢ group of activities may be shifted in time without causing 
delay to a contract completion date’ Tt strongly recommends that 
ownership of the float, which may ultimately determine entitlement 
to an HOT as a consequence of the Employer's delay, should be 
adequately addressed in the contract. The protocol recommends that 
the contacting parties address both the issues of the telationship 
between floar and an entilement to an FOT and che entitlement 10 
compensation for loss of lat even where thete is no entitlement to an 
EOT to avoid uncertainty in such circumstances. Float #s not usually 
deale with in standard form contracts, and the Protocol sensibly aims 
to overcome this 


Additional works are often a source of time extension provided 
thereis no float ro absorb within the existing progeam. Moat isa buffer 
time allowed in the program as envisaged by the Contractor at the cime 
of tendet bur whoever the first uses it na delay may get the benefit of 
available float. This means the remaining float belongs to the project, as 
‘principle. Omitted works on the other hand is not a cause to reverse 
the time for completion, unless the parties mutually agree. However, 
the effect on omitted works, if they are substantial, will and should 
alone have aminus effect on the contract completion. 


12.5 Time impact analysis 


Contracts req 


ie the injured party to petition, in form of aclaim, for a 
if they have been delayed by the actions or inactions of 
the other pacty. To this goal, many contracts specify that atime impact 
analysis (TTA) be prepared and submitted to objectively substantiate 
the request for a time extension. Once the duration of time has been 
agreed upon then the added time-elated costs of such a delay are 
ascertained, Prolongation cost means a replacement value paid back to 
the losing party by bringing him into the original position financially 
had there been no delay occurred, Cost is not necessarily a function 
of time. Hence a prolongation cost claim should reflect what actually 
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sustained monetarily due to delay in question, instead of time extension. 
No party should unjustly enrich in the pursuit of prolongation costs 


TILA can be both prospective and retrospective. It is prospective 
when parties look forward to establish a future date as the new date for 
completion. It is a time forecast designed to facilitate a timely contract 
adjustment prior to the actual work being completely preformed. It is 
retrospective whenever historical delay events have been accumulated 
and inextricably intertwined so that parties have no choice but to assess 
it with the available means to establish a dare in either past or furure 


Ta both cases, the purpose is t0 avoid time becoming at large. If 
time extension is not granted, as many would agree, and of course 
well settled and confirmed in case law, the Contractor's liability of 
completion extends 10 a reasonable period of time. ‘Time extension 
secuics therefore the Emplorer’s right to impose liquidated damages 
‘ot penalty, as the case may be. 


12.5.1 Baseline 


A Contractor proceeds into work with an approved progeam, as usually 
called che clause 14 program (as it is ied with craditional clause 14 in 
‘many standard forms). The cottect term is Baseline progtam which 
shows how the Contractor intends to execute the said works in terms 
of start and duration of each activity and their relationship (ogi, 
together with any technical or legal consteaints in the site process ot the 
user imposed restraints such asa partial taking over date or a milestone 
‘completion. 


With all, che Contractor has the liberty t0 organize his own 
resource allocations, site operations, material procurements ete, ete as 
longas he can safely accomplish the scheduled completion ot any other 
milestone completions. It is the Contractor's prerogative to decide on 
the durations, logic, ete as long.as they are not fundamentally exroncous 
from strict planning point of view. A minor ertor in calculations and 
unrealistic assignments here and there would not be minded by the 
Engineer in the approval. In fact, the Engincer’s approval does not 
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relieve the Contractor’ obligation to maintain a reasonable rate of 
progress. Approval of a Baseline progeam is therefore a bird’s view 
appreciation hur it should not mean to prevent the Conteactor either 
in contractual commencement or completion, once the parties have 
entered into the contract. 


Many argue that baseline program must receive the recognition 
similar to a contract document. Whether it theoretically forms part of 
the contract is a question of rather academic than practical. Only the 
major constituents must be binding the parties, These esseatially include 
commencement date, completion date, and milestones if any and not 
exactly the duration, logic or sequence. This is because any program is 
1 project management tool belonging not only to the Contractor but 
alo the Employer ia a living dynamic site environment. Simply, its 
everyone's program subject to hundreds of changes a day: Parties have 
to adjust the program because they can nor adjust the eventualities 
‘Making a program a contractual tool rather than a technical tool will 
definitely restrict everyone in a chaos, by very mature of construction, 
Program belongs to the project, therefore. 


12.5.2Revised programs 


Tris a contr 


ctual obligation for the Contractor to submit revised 
programs as and when required. However, submission of monthly 
updates to reflect che actual progress against the planned progress is 
mandatory by contract and customary by practice. Maintaining a set 
of timely, accepted, schedule updates is very important to the delay 
analysis just because out of sight out of mind. The Engineer in all 
cases evaluates these updates and authenticares the accuracy of events 
and theie impacts in his approval process. The question is what is to 
approve? It is the factual infrastructure the Engineer has to look into. 
The progeam should reflect the full scope of the work. For a trouble 
free analysis, the activities should be small in scope with relatively short 
durations, clearly reflecting their logical relationships between activities 
and groups af activities. ‘There should be a continuous critical path 
without gaps from the first activity to the last activity. All activities 
except the fist and last, should have predecessors and successors 
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Internal schedule consteaints should be logically 


driven, not fixed i 


‘The term Baseline goes away with these updates that provide the 
basis of comparison in a delay analysis. Of course, a delay in site 
possession may well be compared against the available Baseline 
program and the possible cesult is the shife of the entite schedule as a 
‘bunch in one-go making a new scheduled completion date right ar the 
beginning, 


In larger projects with more activities and more changes ducing 
performance, a single update is completely inappropriate. "This is a 
‘case of a typical road project where a hundied of activities cunning 
in parallel, over a period of several years, with around hundred varied 
works. There could also be cases for instance in a concourse building 
[Project in aa airport having five thousand vatied works, under forty 
nominated sub Contractors, over a period of five years. These are, 
however, instances in which a single baseline may be appropriate 
such as if the project is of relatively short duration with relatively few 
activities. Ifaccurate data available, as-planaed vs as-built method is 
fair enough on amonthly basis, which is sometimes called a ‘windows 
approach, where the fragnets in software play no role. 


12.5.3Time to market while reserving rights 


‘The SCL protocol recommends that the time adjustment be made 
quickly, using a method appropriate to the actual delay scenatio, ‘The 
whole idea behind this recommendation would be to avoid blurring the 
teue history as the time lapses. Also, a delay ia approval ofa time impact 
analysis (TTA) may result in a supplemental claim by the Contracior of 
‘constructive acceleration. At some point, delay in preparation and/or 
approval of a'TTA so diminishes the value of che analysis that calls for 
amore detad, yet difficult, Forensic analysis. This is why the conditions 
‘of contract require the Contractor to submit together with the interim 
payment application, or what is apély called the monthly statement, 
derail particulars of claims, as he deems eligible for additional rime 
and/or cost. These details once submitted after authenticated by the 
Engineer ar ste level narn out tobe valid materials for a legitimate claim, 
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as they become contemporary in nature. However, the Contractor must 
have preserved his rights to lodge claims such as notice requirements 
when they ate condition precedent. Conteactors lose their sights when 
conditions precedent requirements are not mistakenly or otherwise 
abided by 


Claims that ate submitted with the chronology of events will help 
understand the prevalence but claims are always one sided. Therefore, 
any claim that ate storey type alleging that the Employer is responsible 

backups in support may in'no doubt be subject to upfront 
cenial. Also, a review of a time extension claim without allegations 
fon records on the other party is so insensible én har the net resultant 
celay is a gross exaggeration that never reflects time extension ‘due 
under the contract’ 


Conteactors sometimes lodge theit claims on interim basis. Iris the 
Contractor's choice as they deem strategic. Conditions of conteact do 
pot restrict the Contractor to lodge any number of claims at any time 
In fact, there may be many claims on the same subject since the effects 
are continuing, Once effects cease, a final claim would follow. However, 
the practice of ‘splitting the baby" ino many claims applicable within 
the same period of concern is confusing simply because the effects once 
evaluated and established can not be reversed in the contract to take 
account of another delay event on the same period. 


12.5.4Modelling delay effects 


TIA is typically associated with the modelling of the delay effects. Tt 
uses Critical Path Method (CPM) schedule that is able to show the 
difference between a schedule that does not include a delay and one 
that does include an activity modelling the delay event. The variance 
in project completion, between the non-impacted schedule and that 
Of the schedule with the impact, is considered to be the impact of the 
celay for time duration considerations. 


Planners prepare a schedule fragnet in the pussuit of this variance 
‘A Fragnet consists of a subset of the activities in the project schedule 
that will be involved diectly with the delay. For easy review, the delay 
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‘s wormed as simply as possible by using the fewest number of activites 
and relationships in order to substantially reflect the impact of the 
delay to the schedule, However, care should be taken to correctly 
define the change or impact and the logical insertion into the feagnet. 
Existing activities and logic should be left intact whenever possible 
‘except to incorporate the fmgnet. Added telationships may cause 
some of the existing relationships redundant to the CPM calealaticn, 
‘but telaionships should only be deleted when the retention of that 
relationship negates the actual work restraints on the project. Redundant 
relationships caused by the additional inserted logie should be left in 
the schedule wherever possible and should not affect the overall result 
Its acceptable to add a delay as a successor to an activity when in fact, 
that delay occurred during the activity and delayed its completion. Ibis 
also acceptable to split the existing delayed activity into two activities, 
with one representing the portion of the planned work to be pesformed 
before the delay, and the other portion of the planaed work after the 
delay, as long.as the combined durations of the split activities equals the 
original duration of that activ 

inty play even by a Contractor to internally evaluate his alternatives to 
regain of improve project completion in his own delays. 


‘This is where the artof planning comes, 


12.5.5 Just prior to actual delay 


There are conditions uader which a time impact analysis operates. 
It is the most recently accepted schedule update, just prior © the 
actual delay, correctly portrays the project status. LA assumes that the 
Contractor's and Employer's responses to that delay axe independent of 
the rest of the project. In effect, a'TTA assumes that the CPM schedule 
ar the time of the delay is ‘frozen’ and will not change anything other 
than the change brought about by the delay. 


‘As stated, the baseline schedule should be used if the delay began. 
prior to the first schedule update. Ifthe time interval between the start 
of the delay and the last accepted schedule update is too great, the 
Contractor must clect to first provide a new schedule status and update 
‘with a status date immediately prior to the start of the delay. This pilot 
task is imperative before assigning any delay element. 
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An automated TIA is only valid if the CPM software, being used 
to model the effects of a deliy event, properly shows the effects of the 
CPM calculations. This includes the consideration of a status date, out 
oF sequence progress, and actual activity status. The schedule should 
not allow any un-started activity tobe scheduled prior to the starus dare, 
Also, it should not allow for a prediction of eadly completion for an 
lunfinished activity prior to the status date. Works actually pesformed 
bn activities that are not logically able to begin can be revisited 2s long, 
as they have no actual starts of actual finishes later than the status 
date. Once updated, an accepted CPM schedule, with a status date 
immediately just prior to the delaying event, must be developed that 
hhas no reference to the delay in question, 


12.5.6Fragnet business 


A fragnet is a fragment of a CPM logic diagram, having many 
characteristics. Th comains one or more activities or events with a 
positive duration. Those activities are logically connceted to each 
Dither; and the fragnet asa whole is logically connected into the project 
schedule by creating a logic tie to a predecessor activity and a successor 


Using the accepted fragnet as a template, the planner can add the 
impacted activities and their logic. Planner should make the accepted 
activity adjustments co the existing activities as necessary to mittor 
the fragnet and set the duration of the delay activities to zero and 
recalculate the CPM, At this point in the analysis, all computed and 
actual dates in the original schedule update should match that from the 
Driginal schedule update. If all dates do not match, then the Feagnet 
insertion must be corrected until they do match, 


In order to ensure TIA accuracy, itis important to often develop. 
Fragnets for every change onder proposal on the project. Such a policy 
assues in advance the likely time implications on the remainder of the 
Project. Since many Contractors have a policy to develop change order 
proposals for every conceivable event not cleatly within the contract 
scope, there can be, and often are, hundreds of fragnets. Further, these 
fragners can, in and of themselves, be relatively complicared since they 
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\ill mimic the changes in scope. However, it should be noted that most 
of these variations all along a typical consteuction project will have no 
impact on the completion of the project. This is why there should be 
a guard against steategic manipulations over the fragnets in terms of 
inclusions, exclusions, illogical connections and unrealistic durations 


Of these, the most fundamental decision an analyst makes is the 
decision to include ot exclude a fragnet. Kor example, a planner for aa 
Employer could choose not i include one or more fragnets under a 
theory that his expertise concluded ie could aot possibly have had an 
impact. Altematively, a planner working on behalf of a Contractor 
could include every event conceivable fragnet to mimic the events. 
Te might even divide a single event into multiple fragnets, possibly 
‘magnifying its effect. In either case, the planner conteals the outcome 
through his preconecived decisions. Another possibility is the number 
and type of logic connections the analyst employs. For example, if an 
Employer were to decide to install a different air condition split unit 
after the original one had been installed, whatis the planner’s approach 
to develop the feagnet whether is it actually happened or should have 
happened? 


Using the original schedule update, planner can determine whea 
the successor activity to the delay impact actually became a project 
critical activity. On schedules without negative float, the activity will 
bbe piedicted to become project critical on the computed late stast 
dare, The first date of delay due to this impact will be the next day 
after the activity late stast date. For original update schedules that do 
show negative float, the start or delay date will simply be the first day 
of the delay event. Exery day after this start of delay will be labelled a 

ounting down delay day until che number of delay days is exhausted. 
the above course of action assumes that project float belongs to the 
party who uses it fis. It also assumes that the project does not meet 
all legal requitements for a declared easly project completion. 


12.5.7 Quantifying mitigation 


Contacts eequite that the Contractor mitigates effects of any delay 
the extent practicable. If the delay time period involved is long, of if 
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substantial mitigation of the delay bas occurted, then the effect of such 
mitigation matters. This isimperative if mitigation efforts by either the 
Employer of Contractor have modified the actual impact of a delay on 
project completion. There mustbe a correlation between calculated and 
actual for a proposed TIA to be acceptable 


However a planner may ignore quantifying mitigation in a frozen 
work plan, forward-looking impact analysis, and negligible duration of 
the delay. Tn lieu of actually redesigning the logic, that was in effect 
when the delay occusted, to that which was actually used after the delay 
occurred, the Conteactor may elect to revise the remaining. duration 
status of every activity in the schedule to the remaining duration status 
evidenced at the time of the actual end of the delay. This revision of 
the status to the impacted schedule will reflect the resultant effects of 
mitigation of the project. Activities performed outo-sequence will 
still exist as successors to the impacted activity, but theis remaining 
dusitions will be reduced to teflect the work performed during the 
delay period. 


12.5.8Reconciling the delay effects 


Ifa project is in a delay for which there # no entitlement of rime 

mployer causes a further delay after the contractually 
scheduled date for completion by lately sssuing.a variation, it has been 
accepted that the Contractor's entitlement is assessed on the “net” 
method, and not the “gross” method. 


extension and an 


In the gross method, any extension oftime willbe granted regardless 
of the Contiactor’s own delays on the presumption that the clients 
delays have effectively prevented him from carrying out his original 
progeam of works. Neither parties delay has any greater importance in 
this assessment as shown below 
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“The above graph clearly depicts thar the KOT has been granted 10 the 
total duration of delay by adding the geoss delay (Contractor's delay 
+ Glient’s delay/or duration for the vatied work) to the scheduled 
‘or extended completion date. This gives an absolute excuse to the 
Contractor from his own delays dueing the period under liquidated 
damages Gee the next graph for clarity), In other words this gives the 
ctor a relief From his Halves towards the delay in completion, 
in which the client is prevented from deducting liquidated damages. 


However the client will get a benefit of extending the Conteactor’s 
defects lability equivalent to the period under suspended damages. ‘The 
ret method was adopted in many Court cases" 


i to. e 
Peres om: , 


a 


N6_ Balfour Bealty Bulleing Lid. Vs Chestermount Properties Ltd 11993] 32 
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The Chestermouat case confirms that where a delaying event 
qualifying for an extension of time occuss during a pesiod in which 
the Contractor is already in culpable delay, a ‘nee extension of time shall 
be granted so that the conteact completion date is extended by a period 
comparable to additional delay caused by the event. In this particular 
case, the Contractor unsuccessfully argued that the new completion 
date should be fixed ata time after the occurrence of the delaying event, 
regardless ofthe existing culpable delay. The court refused to apply the 
Prevention principal and insisted apportioning the blame. 


Accordingly, the Conteactor will get an FOT for a ner period 
of delay and be paid for additional cost on prolongation as pet the 
contract. The Contractor is able for liquidated damages for the period 
{in between the extended contract duration and the practical completion 
date. More importantly this will secute the rights of the client from 
recovering the damages through 1. provision. ‘The Contractor will 
also have to beat the consequential losses. In nutshell, the net method 
is in line with the principle of good faith and fair dealing, common 
sense and with the SCI. protocol 


12.6 Delay impact analysis methods 


Not all delay impacts result in 4 critical delay to the project's scheduled 
completion, Therefore, it becomes necessary to determine which delays 
were critical and which were not. In otder t determine the net rime 
impact, all delay events, whether alleged o¢ not by the Contractor, must 
be assessed against industey recognized and accepted methodologies. 
Generally, time extensions are based upon the Conteactor’s 
demonstration that a particular delay event o a series of events had 
a critical impact contributing to the project’s overall completion 
‘Therefore, non-critical delaying events never provide a basis for 
entitlement to any time extension. Itis only when the impacts are fallen 
‘on aprogram can one say whether a particular activity became critical 
‘Accordingly, the critical path at the baseline progeam never exists but 
continuously changing over the passage of time. How to identify the 
impact in terms of calendae days requites the correct choice amongst 
the many methods available. 
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Everyone starts with as-planed ys. as-built method in compating 
the durations of the planned activities with the as-built durariens 
‘The entitlement is the variance between the planned construction 
period and the as-built construction period. ‘This method helps 
identify the activities that have gone particularly weong and critical 
Because this method requires as-built information it can only be used 
for retrospective delay analysis, Ie therefore assumes that the as-built 
situation atises by reason of variations or other reasons for which 
the Contractor is entitled to aa extension of time and not due to its 
‘own culpability. ‘Own culpability’ is a matter for the Employer to 
intentionally dig out, in that ease. 


Clearly it requires the planned program and as-built information 
in sufficient detail to compare as-built activities with the same planned 
activities. To do so, assumes that the planned program was realistic and 
achiovable, the work was appropriately resoueced to enable that plan to 
bbe achieved and that the only reason for the delay was because of an 
‘event for which the Contractors entitled to an extension of time. ‘The 
as-planned vs. as-built method works on these assumptions. 


As-planned vs. as-buill thecefore involves a simple comparison of 
the Conteactor’s planned progeam as to how he intended to execute 
the works with the actual events. This is done by drawing bars on the 
planned progam that shows when the activities actually started and 
finished. The entitlement shows by the difference of these (wo programs, 
so that there s no nced to have a properly logic linked progeam. It does 
‘not however identify who i at fault, t does not demonstrate cause and 
effect, it takes into account of the Conteactors culpable delays and it 
can only be used retrospectively 


Impacted asplanned method involves inserting activities and 
consteaints to represent petiods of excusable delay in to the Contractor's 
planned program. The periods of delay are logically linked to activities 
in the progeam to determine the impact on progress and completion. 
Ir predicts the likely impace. The entitlements the difference berween 
the as-plinned piogeam and the impacted as-plaaned progam, 


This technique lies upon having a good baseline progam 
that accurately reflects the intended method of execution, Tt doesn’t 


ans 
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equire as-built records, It tends to give results more favourable to the 
Contractors. When there ate multiple causes of delay with the wide 
ranging, impacts, this technique fails as it rakes no account on the 
progress of works, Conteactor’s own delays, and adkustments in the 
level of resources and changes to program logic 


“The as-built but for method involves raking aside the effects of 
delay events from the as-built program in order to assess how the work 
would have progressed in the absence of delays. First, a dynamic 2s 
buile program is produced using planning software to create a model 
of the timing and sequence of actual events. ‘The model must precisely 
replicate how the works were executed using as built start dates, finish 
dates and activity durations with appropriate logic links between 
activities. The second stage involves identifying the delay events in 
the as-built program and apportioning them to the party responsible 
for them, The delay events are shown ia the as-built program either as 
activities of constraints. Their impacts are modelled by creating logic 
links between the delay events and subsequent activities. The third 
stage involves removing the delays from the as built program to show 
how the works would have constructed but for the delay. In claims 
for time extension, only the delays for which the Contractor is not 
responsible are removed. ‘The entitlement is the difference between 
the respective completing, dates of the full as-built progeam and the 
as-built but for program, 


Severil iterations are therefore required to ensure that the model 
tepresents what would have happened but for the delays. This involves 
agusting the level of detail, logic and durations of activities. This 
technique therefore heavily depends on an accurate as-built progeam, 
“This technique is fact based and less theoretical than other methods 
and the results will however be wrong if culpable delays, re- sequencing, 
redistributing of 


ourees are not seriously considered 


‘Vime impact analysis is the next method that determines the 
impact to delay events on the Contractor's intentions for the remaining 
works, taking into account the actual progress at the time the delay 
events occurred. The first step is to verify the Contractor's planned 
Prgeam and cottect any errors. ‘The second step is to identify delay 
events and periods. Neat the actual progress of works at the start of 
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the first delay event is input into the Contractor's progiam to check 
whether the completion would have been delayed by the Contractor’ 
rate of ptogress. Activities representing the delay are then added to the 
program, which is then re-analyzed, and any further delay is recorded 
"The further delay’ is the Conteactor’s entitlement at the time the delay 
events occurred, This process is then repeated for each delay event 
against a planned program that tauly seflects the Conteactor’s method 
of executing the work. It also requires reliable and consistent progress 
dat at small incervals to make the analysis meaningful. 


The issue of apportionment becomes complex when there is a 
domino effect. Domino or knock-on effect suggests that some change, 
small in tself, will cause a similar change nearby, which then will cause 
another change, and so on in linear sequence. A delay caused on one 
activity may cause delays in the next seties of activities. A common 
‘mistake made by many Contractors when attempting to demonstrate 
the cause and effect of an event is that they merely ist in chronological 
order the pertinent exchanges of correspondence between the 
patties. ‘This is usually insufficient to satisfy the burden of proof. ‘To 
demonstrate cause and effect, a chronicle should be prepared based 
‘on the facts describing the effects of the event upon the works. ‘This 
should include details of the planned works affected, referring to the 
planned sequence, durations, and methodology; the status of the works 
in telation to that plaaned at the time of the event; and, description of 
the changes to that plan as a consequence of the event, 


the choice of delay analysis methodology will be 
dependent upon such mattets as level of records available, the robustness 
of the baseline program and any updates, time available, degree of 
accuracy; and, more over the level of proof. Documentary evidence 
(letters, method starements, instructions, progress reports and phoras, 
‘minutes of meetings, programmers and schedules), statements of fact 
and expert witness statements (f requited) are the materials in support 
of the assertions made within the claim submission. 


Ie will always be the case to have differing opinions as to the 
progress of the works achieved at the time of the delay, the construction 
loge of the works going forward at the time, as well as the mitigation 
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measures that were of were not put in place, when any outstanding, 
extension of time entitlements are looked at reteospectively. 


What matters then are basically, the records and the planner’s 
approach? Records of the Contractor alone will aot help at all. Planners 

‘proach without Quantity Surveyor’s input also will not lend a hand. 
‘TIA is a combined exercise. Quantity Surveyor is to guide the Planner 
in picking up delay events eligible under the contract and the Planner is 
to guide the Quantity Surveyor in picking up the concurrent elements 
and so on. A checklist approach will help make sure every important 
aspect has heen taken into account. A checklist neither takes precedence 
lover contracts nor frames out the planning ot surveying expertise but 
promotes good practice in absence of a protocol in some organizations 
to deal with claims that involve time. 


12.7. Prolongation costs 


Claim on prolongation costs may not necessarily come together with 
the claim for time extension. Once an extension of time has been 
granted, the evaluation of the additional prolongation costs is often 
telated to the period between the contract completion date and the 
extended completion date. Prolongation cost is also calculated on ti 
telated preliminaties. This line of thinking is illogica 


The intention of most construction contracts is for the Contractor 
to be scimbursed the additional cost which results from Employer 
delays. Te involves a comparison between the actual costs incurred. 
and what the cost would have been had no delay occurred. Where, for 
example, time is lost awaiting details which causes a two weeks delay 
to the critical path, evaluating the prolongation costs associated with 
the extra two weeks on site, following the revised conteact completion 
date, may not produce the correct answer. A more accurate evaluation 
would he achieved by reference to the costs incurred during the two 
weeks when the information was late in acriving. Itis wholly a question 
of cause and effect. 


‘The SCL protocol, with regard 10 his matter, states that ‘the 
recoverable prolongation compensation is to be assessed by reference 
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to the period in which the effect of the Employer Event Risk was felt?” 
Iris clearly intended that, once its established thar adlitional payment 
is due for prolongation resulting from Employer delays, the evaluation 
should relate to the peried when the effect of the delay occurs and not 
to the overrun period at the end of the contract. 


The period 10 he priced for the delay has been contested in Courts. 
should tbe the period when the delay actually occurred or the extended 
period at the end of the Contract? It is a question of cause and effect. 
Thete is litle doube that what must be priced is the effect of the delay, 
and it boils down to a clea and cateful analysis of the effects of the 
delay toascertain the additional ovethead resources which are incurted, 


Pethaps, one would argue that itis only if, and when, the project asa 
whole i extended of prolonged beyond ts programmed completion, 
period as a result of the delay to the progress of the structure that the 
Contractor would be involved in the extra employment of resources 
‘over an above thar allowed in the contract price. Of course, certain 
-esousces could have been extended within the original contract period 
asa result of variations and those extended resources should, of course, 
be reimbursed to the Conteactor. 


If the party (A) suffers a loss which he is entitled to compensation 
feom the party (B) causing the ‘injury’ (for example a delay), the damages 
are t© put (A) back into the position he was nominally in before the 
‘event. Hence, prolongation costs shall be the costs that actually incuesed 
at the period the delay events impacted on the progress, insead of the 
period of extension, Whar must he priced is the effect of the delay, 
and it boils down to a clear analysis of the effects of the delay to 
ascertain the additional overhead resources which are incurred. Ieis, 
only if, and when, the project as a whole is extended oF prolonged 
beyondits programmed completion periodas a result of the delay to the 
progress of works that the Conteactor would be inwolved ia the extra 
‘employment of sesources over and above that allowed in the Conteact 
Price. However, that certain resources could also be extended within 
the original contract period as a result of watiations and those extended 
resources should, of course, be reimbursed to the Contractor. 


‘Traditionally, prolongation costs had been prised by reference to 
preliminaries. The elements of fixed costs are usually only incurred once 
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and not affected by a delay to the project; that clement ought aot to be 
claimed, ‘The time related costs will, unless there is a full suspensicn 
of the site for instance, continue through any period of delay and ean 
be claimed ‘at cost. ‘Cost’ will be calculated in accordance with the 
terms of the contesct. However as the safe bet initially s to adopt the 
time related charge levels in the originally accepted bid, which is smple 
in approach that aay one would prefer to adopt. However, during the 
1980s this traditional basis fell into doubt, and that following various 
cases, standatd forms of contract started to insist on the actual loss 
and expense incurred as a consequence of the Employer's delay, may 
be because of the concerns as follows; 


i; Rote ita plinduatp cn ala bs Geico 
cor elias ean cen cea emeacey psec? 
Sulla) joe OA belong to, sich weapon fH 
Risodlina. peoeeeds x dewey sn lt Wes Cathe 
uses Hanioing iva dane detach whenloee peed nike 

riesisices 

i hey ne ected odes ied ta epee They wie 
svc tha to ontnton nha nmi Mappen thor ees 
scaly Taoprocd 

ot 
imi eae beck st dng ec hs irs mavieon ae 
womuplnte 

dh Race noted fr ool Sencar eicieeoncinat, 


contain a profit element. Actual costs should exclude profit. A 
party should not profit from another's loss out of eventualities 
Ibeyond control of either party, say in a prolongation due to, 
adverse inclement weather, This is in line with the principle of 
good faith and fair dealing, 

c. The philosophy behind the compensation is to find the 
replacement value in order to bring back the Contractor into 
the original position whete he stood financially had there be 
no delay. 

£. ‘The impact due to prolongation may also depend on the site 
involvement. For instance, the actual costs on preliminaries at 
the beginning, and end of the progress slong with the S-curve 
may be not as big as in the peak. The amount of addiional 
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burden taken over by a prudent Contractor varies with the 
period as-impacted. 

A conteact may well have many hundred: of variations, and 
many dozens of these could be critical and contributing 
the delay. Pro-rated preliminaries may duplicate the amounts 
for variations individually priced under variation clause. If 
a variation causes standing time (ay in shotcreting in rock 
stabilization), then the Conteactor may successfully recover 
the costs of that standing time as a variation even if i¢ could 
be shown that the Contractor had no altetnative work in any 
‘event and would suffer no loss from his idle resources. 
Concurrent delays are excusable bur nor compensable, asa 
principle. 

In contracts of civil engineering nature such as mass excavation 
in a borrow pit, dredging work ot in demolition, more than 
90% of the cost would be on plant utilization, priced in a 
unit rate, say in a rare per m3, apart feom preliminary items, 
Payment on time related basis would be wholly inapplicable 
when such a contract is prolonged, 

Time extension due to suspension of whole of the works of 
delay in site possession (¢hat pushes ahead the planacd progam 
as a bunch) may not necessarily cast the preliminaries in ull 
It may sometimes cost more than what is catered for in the 
preliminaries 

‘As there is usually a short ad-hoc preliminaries bill, the use 
Of the prelims bill for pricing prolongation is not complete in 
a sense. For instance, the items under preliminary bill are set 
‘out in line with the conditions of contract and specifications 
{@s guided for instance in the Principles of Measurement 
International 1979). Some items are neither measurable nor 
priceable. 

Tender price break up is usually subservient to the contract 
once obtained after the contract has been let and any 
Particular inclusion o exclusion does not bind the parties in a 
prolongation issue. 


Contreccual Dimensions in Costretion 


m, ‘The intricacy of the issues when they are inextricably 
intertwined has made more difficult in using preliminaries as 
the basis of prolongation costs 


Unless of course the contract sp 
the last resort decide paying the Ci 
overheads that are reasonably mounted up along with the prolongation 
The author suggests the following formula in the recovery of sive 
overheadsin case they are not absorbed while valuing vasied works that 
caused time extension. The assumption is that the Conteactor’s price fot 
preliminaties is essentially related to the oxiginal scope of woek-so thar 
the costs in preliminaries shall proportionately vary with any increase 
or dectease of the work volume. 


cifically states, che parties may 10 
mnteactor the additional cost om site 


SOH.X (100 - P)X (HOT - PC) X WDE: where, 
0c MW 
SOH time related site over heads taken from the total value of 


prcliminatics inthe priced bill of quantities after taking, 
aside any pay item on head office overheads, 

related preliminary item, method related charges andl 
any other fixed sums, 


tivity 


P profic component che Contractor has alloved in pricing: 
the preliminaries 

FOT extension of time granted 

PCL petiod of concurrent impact over the excusable delay 
granted 


WDEP work done dusing the extended period (works valued 
against the bills of measured works including those 
‘omitted and varied works) 


OCP original conteact period 


MW _ original value of the measured works in the priced bill 
of quantities 
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(Overheads may be recovered in both payment for vatiations and in the 
pricing of prolongation costs, ‘This is premised on the basis thar the 
‘overheads in the B/Q rate should not be adjusted where the variation 
‘may cause a critical delay when it would not be adjusted if the variation 
hhas not caused delay. To deduct this allowance in the B/Q rate because 
the Contractor has incurred a delay would place the Contractor in a 
worse position than it would have been absent any delay. Usually, the 
overheads in the B/Q rates which are used to price variations are not 
adjusted. However, itis the loss and expense which is adjusted, not the 
B/Q tate, Not to do so would mean thar the Contractor would be paid 
twice for some clement of his additional overheads. 


Hence, it is important to look at the entire scenario from a broad 
perspective. Since preliminaries are not ‘expenditure properly incurred 
‘or to be incurred, the actual expenditure needs to be determined. This 
would eventually include time-related preliminary items, (for instance, 
the costs to be incurred in keeping the performance bond and insurance 
‘on extra premium) shall also be payable to the Contractor. 


Also, the term ‘actual loss" is more sensible than the term ‘actual 
cost’ for clarity. The Contractor should be entitled only for the actual 
loss and not the actual cost (in other words, the difference between 

‘would have incurred 


the actual cost incurred in delay and the cost th 
under normal citcumstances as planned for which the contract rates 
are inclusive of basic cost, overhead and profit. The sum so arrived 


will eventually cover up any escalated component in prices of materials 
and labour and any loss of productivity. This will avoid possible over 
compensation, All the cost items shall only be defensible with 
secotds and other documentary evidence. The extent of entitlement and 
then the quantum has to be decided on the foregoing, principles. 


In nutshell, it is eligibility that follows quantum. The use of 
preliminaries on pro-rara basis would nor truly result the actual loss in 
in the 


prolongation. The level of compensation is what is reasonabl 
‘citcumstances. Hach case shall be evaluated on its own merit. [fthe cost 
difference can be seen as being not too remote from the original ev 
it may be recoverable. The industey has accepted that the correct means 
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of evaluating prolongation costs is by reference to actual expendiure, 
justifiable upon contemporary records. 


Unless otherwise the parties have taken on board by contract the 
tisk of pro-rata application of time related preliminaries, any method 
that is capable of finding the actual loss is admissible and the answer is 


‘it depends on the issues’ where the expertise of the quantity surveyor 


triumphs. Seldom does one size fit all 


Itis in the interest of the Contractor to present his most favourable 
laim on his own basis. Therefore in the first instance, an entitlement 
within the contract should be shown, stated and proved. ‘The practical 
problems that beset the Contractor are that the potential loss and 
expense situations must be identified, established, quantified and 
valued. Furthermore, it should be in a form which must convince the 
other party to accept the claim as valid and that the integeal parts are 
Claimable and are correctly valued. But surprisingly, there are cases 
where the Engineer himself intervenes in claims submission on behalf 
of the Contractor, or keeping the Contractor's submission aside. This 
is nor only a gross misunderstanding but a serious breach of ethies on 
the part of the Enginces to assume that he has the power to make his 
‘own assessment when the Contractor delays in submission or disagrees 
with the Engineer's opinion 


"The recoverability of compensation for prolongation depends on the 
terms of the contract and the event of delay that caused prolongation, 
depending on whether the event is at the risk of the Contractor or 
Employer. A Contractor must demonstrate that it has suffered loss 
and/or expense before it becomes entitled to compensation unless the 
contract states otherwise. An agreed contractual amount per day for 
prolongation costs can reduce arguments aver the proof of stich loss 
which is a form of reverse liquidated damages. 


‘The SCL protocol suggests that if a Conteactor has made no of 
inadequate allowance for site overheads in its tender, it is not necessarily 
disentitled to compensation for prolongation and or distuption on the 
basis of recovery of actual costs incurred. For compensation based on 


actual loss and or expense, the tender allowances will not be relevant. 
However, the tender allowances may be a useful reference point for 
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the valuation of prolongation and disruption caused by a variation, and 
could be used by the parties as a rough guide for the agreement of such 
costs to assess the value of varied work if that is what the pasties wish 
to do. (Appendix E provides an example) 


12.8 Valuing prolongation caused by variations 


Where delay was caused by variation orders, these variations were almost 
always priced at B/Q rates withour any allowance for prolongation 
costs. The reference to “digect loss and / or expense” in the standard 
phrase was thought co include prolongation costs. In building contracts, 
preliminaries have been set out fully sn the opening section of the B/Q, 
and that traditionally, prolongation costs had been priced by reference 
to these preliminaries. This obviously gave the result that the valuation 
of prolongation costs could be either high or low depending on the 
pricing of the preliminaries by the Contractor 


‘A contract may well have many hundreds of variations, and many 
dozens of these could be critical and contributing to the delay having 
concurrent impacts. To assess prolongation costs by individually pricing, 
cach variation which causes critical delay is, for many conteacts, simply 
‘not practical, Also, in a short preliminaries bill, this is not conducive 
at all. All these have prompted a move away ftom the teaditional 
approach towards an actual cost basis for prolongation costs. When 
this traditional basis fell into doubt, industry has accepted that the 
correct means of evaluating prolongation costs is by reference to actual 
expenditure, but it depends on the precise terms of the particular 


For instance, ovetheads in the bill rte should not be adjusted where 
the vatiation may cause a etitical delay when it would aot be adjusted 
if the variation hs not caused delay. ‘To deduct this allowance in the 
bill rate because the Contractor has incurred a delay would place the 
Engineer in a difficult position than it would have been absent any 
delay: 


However, the Employer cannot profit from liquidued damages 
during a period of the Contractor's culpable delay if the Employer has 
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also prevented completion. Similaey, the Contractor cannot recover 
damages in eespect of an extension of time ifhe has caused concurrent 
delay. ‘The argument is that even in the event of a concurrent delay for 
which the Contractor is responsible, if the Contractor is delayed daring, 
thit period by a variation then the Contractor should be paid for that 
prolongation necessitated by the variation, 


Ic is normal to assess prolongation at cost, but to extend the 
detailed preliminaries sates provided in the B/Q may cause injustice 
for the Contractors who can establish his actual costs on contemporary 
records. 


12.9 Liquidated damages 


Liquidated damages, LDs are commonly defined as when a Contractor 
agrees to pay an Employer a fixed sum, either expressed as a percentage 
of the contract price ora fixed amount per day of delay in completing 
agreed upon milestones or project completion dates. The term liquidated 
implies that the parties have expressly stipulated in the contract the 
damage amount to be recovered in the event of a delay, regardless of 
the actual damages incurred by the Employer for the delay 


LDS are a benefit to the Employer in that they provide a strong, 
incentive for the Contactor to complete its work i a timely mannet, 
The purpose of liquidating oF stipulating, the damages is to fix the 
amount to be paid in the event of delay, thereby avoiding the need for 
the Employer to prove with certainty its actual costs incurred due to 
lay. Most construction contracts indicate thar the liquidated amount 
to be paid should not he construed as a penalty, but as a good faith 
estimate of the actual damages that will probably ensue from the 
delay. ‘Then, what is nor intended in LD? LDs are not intended to be a 
revenue stream to the Employer for recovering project cost overruns 
and should not be intended to recover money from a Contractor unless 
that Contractor contributes to the project’s delay by its actions or 
inactions. Additionally, I.Ds are not intended to be a penalty for the 
failure to complete on time, but rather a re:sonable approximation of 
the damages the Employer estimates it will incur due to Contractor 
caused delays. 
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12.10 No harm no foul theory 


Assume the Employer wishes to construct a natural gas fired power 
plant and has decided to place two parallel prime conteacts. The power 
plant Contrictor s responsible for building the combined cele power 
Plant, while the pipeline Contractor is responsible for installing the 
natural gas pipeline chat will supply gas to the project. What happens 
if the pipeline Contractor is nine (9) months late in completing the 
‘natural gas pipeline, through no fault of the power plant Contractor? 
Ac the same time, the power plant Contractor was one (1) month late 
in completing the power plant but the plant sat idle for & months 
‘waiting for the pipeline Contractor to complete the pipeline to supply 
the gas necessary to start up the power plan, Is the Employer enuitled 
to tecover LDs from the power plant Conteactor for the one (I) month 
of delay? 


‘Many construction contracts would allow the Employer to assess 
the power plant Contractor with one (1) month of LDs, as the power 
plant Conteactor was indeed late through no fault of the Employer 
‘or the pipeline Contractor. Does this seem fair considering thar the 
Employer could nor have started the power plan: due to the pipeline 
Conteactor’s delay? In other words, the Employer would have still 
incurred delay damages due to the pipeline Contractor's delay, even if 
the power plant Contractor had completed on time. 


An equity argument can he made in this case thar the Employer 
‘could not have stated the plant even if the power plant Contractor 
had completed on time due to a lack of natural gas resulting, from 
the pipeline Conteactoe’s delay. ‘Therefore, an equity argument can be 
made that the Employer may not be entitled to recover damages from 
the power plant Conteactor because, through no fault of the power 
Plant Contractor, the Employer would not have been able to stait the 
facility and sell electricity. Using this argument, then 
[penalize the power plant Contractor. The Employer would regardless 
have suffered delay damages due to the pipdline Contmctor. 


[Notwithstanding anything to the contrary elsewhere in the conteact, 
rin lay, the Employerand Contractor agree that no liquidated damages 
for delay shall become due and payable by Contractor to Employer unless 
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the Employer could have completed the facility and started receiving, 
beneficial use of said facility but for Contractor's delay. This no harm - 
10 foul philosophy is similar to the theory of concurrent delay, which is 
recognized by the Courts. In concurrent delay, performance is delayed 
by causes attributed to both che Contractor and the Employer, thus 
neither party can recaver compensation for the delay, unless clearly 
dissected the portion of blame in each effect 


12.11 Assumed risk in exchange of waiver 


‘Another recent case involving a paving contract requited completion 
of the paving work before a certain date hecause the Employer dic 
not want the Conttactor placing concrete ducing cold weather. The 
Contractor's performance was delayed by unusual weather during the 
summer months, which entitled the Contractor to a time extension 
but not an increase in the contract price. However, the time extension 
would have requised the Contractor to ce-mobilize in the spring to 
complece the work due to the seasonal deadline. Rather than request a 
time extension, the Contractor agreed to assume the risk of any surface 
defects in the asphalt sesulting from cold weather paving in exchange 
for a waiver of the season-related deadline. The road buckled the 
next spring allegedly as a result of the cold weather paving. Because 
the Coateactor failed to repair the buckled road within the contract 
time, plus extensions, the Employer withheld liquidated damages. 
The Contractor sued for final payment, alleging chat the delays were 
excused. The Court held thar the delays were nor excused because the 
Contractor had assumed the tisk of sustace defects in exchange for 
allowing the paving to continue beyond the seasonal deadline. 


12.12 Unabsorbed head office overheads 


Ir is generally accepted on principle thar the Conteictor shall he 
compensated any unabsorbed or underabsorbed overhead component in 
a delay beyond his control. When construction is delayed by Employer- 
‘caused actions, itis fair co make an equitable adjustment to the contract 
in terms of cost and time. 
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Various formulae have been devised the application of which is 
widely rested in Courts of law, The essentials of a valid claim for 
recovery of unabsorbed overhead duc to Employer caused delay can 
bbe derived from reading a number of Court eases. The Courts insist 
that the Contractor shall; 


a. be entitled to recover when there is pure Employer caused 
delay. (work stoppages due to design defects, suspension caused 
by a resolution of force majuete, slow responses to requests of 
information, ete) 

b. demonstrate a clear cause and effect selationship between the 
Employercaused delay and a substantial eeduetionin the stream 
of income from the project, for instance a drop in tumover 
shown from accounts, which results from the particular delay 
in question, and not from extraneous causes. 

justify that it was impracticable to take on new work during the 
delay petiod to mitigate likely damages in advance, for instance 
by showing invitation to tender with evidence that the reason 
the Contmctor declined was insufficient capacity. 

d. show that the delay was not the result of directed changes 
or contract modifications on variation oxders (which will be 
compensated elsewhere through application of contract rates 
which include overhead and profit) 


‘The agreement on causes of delay, ity extent and cost impact is 
questionable partly due to existence of several formulae, which give 
widely varying results even when applied to the same fact setting, Each 
formula has its own limitations and hypotheses. 


Also, some Courts have conchided that the Engineer directives 
to remain on standby or ready to resume on short notice preclude the 
Contenetor fom seeking new work to replace lost income. Interim 
diseuption of work, exhaustion of Contractor's bonding capacity, 
uncertainty of duration of delay, equipment committed on the projectare 
some of factors that may cause the Contractor unable to mitigate delay 
impacts. (Appendix F provides a comparison of formula methods), 


Remoreness of damages ghosts everywhere. Even with the 
availability of many formula methods, itis difficult, if not impossible, 
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to accurately measure any under absorption of head office overheads 
whenever the damages become tou remote and speculative. However, 
the Conteactor’s entitlement as to claim for additional overhead costs 
has been confirmed in case law. Butthe burden of proof to demonstrate 
such lost opportunity entirely Hes with the Contractor. Ifthe Contractor 
1s unable to show evidence to support this proposition, the claim would 
have to be based on actual costs through a proper delay impact analysis 
with the contemporary records in support. 


A Contractor's overheads are normally covered by the income of 
the business as a whole. Whete the completion of one contract has 
been prolonged, the Contractor may well be having a claim on loss 
arising from the diminution of the income from the contract burt the 
‘general running costs of his business continue to be expended. Were 
it not for the delay, the Contractor's workforce would have had the 
opportunity of being employed on another contract, with the result 
that it would have conteibuted towards the overhead costs during the 
overrun period. 


Contractor project costs are usually grouped cither as “direct costs” 
or “indirect costs." Direct costs include labous, material and equipment 
installed as part of the work, and construction tools and equipment, 
all of which ace charged to specific construction tasks. Indirect costs 
are those that cannor be identified with a specific construction activity 
but support the project as a whole, as, for example, costs of the project 
site management staff and the site office. Some indirect costs are on 
time costs, e.g, setting up the job trailer, and others are time-relared, 
eg the monthly rental cost for the job teailer ot salaries for the project 
site management. 


Tome office overheads (IOI) are gencrally described as company 
costs incurred by the Contractor in all projects in progress. These are 
costs that cannot be directly allocated to a project. This definition 
excludes those costs incurred by the Contractor solely in support of 
a single project. ‘Typical examples of HOOH include executive and 
administrative salaries, legal and accounting expenses, entand expenses, 
marketing, sales and advertising, company insurance, recruiting costs, 
utilities, interests on company borrowings, travel for hame office staff, 
bad debt, depreciation of company assets, entertainment, bid costs 
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ete, However, the Conteactor’s claim is a mix of site and head office 
‘overherds 


Lastly, Employer and Contractor should examine what costs are 
included in overhead claims. Ate the costs reasonable and allowable? 
“To be recoverable, overhead costs must be reasonable and incurred in 
the normal course of managing a construction project or a contracting, 
Isiness. The Federal government will audit the Contractor and deny 
‘overhead costs that ate specious or specifically excluded by the Federal 
Acquistion Regulations (FAR’). For example, the audit of a Contractor 
‘making a claim against the U.S. Postal Service rejected the Contractor's 
recreational vehicle as an unacceptable business overhead expense. On 
another claim, a school district audit rejected the Contractor's bonuses 
aid at che end of the fiscal year, since they were a distribution of 
profit and nora home office overhead cost. Bad debts, contriburons, 
‘entertainment, fines, losses, advertising and othee specific costs are 
excluded by the FAR’: from the recoverable home office overhead 
pool. Also, one-time costs should be excluded from the “daily tate” 
calculations, since daily rates should only include time-related, 
continuing costs. One time overhead costs attributable to the claim 
should be claimed separately from time-related overhead costs 


Contractors are reasonably free to account for such costs in whatever 
‘manner they choose. ‘They must however use the same system at all 
times and on all contracts. In performing such cost analysis, one must 
ako guaed against the possbility of ‘double dipping’ @ccounting for 
the same costs twice). In defending, the Conteactor may use tender 
price break-up in showing how his overheads have been distributed 
along with the pay items. However, tender price break up is usually 
subservient t0 the contract once obtained after the contract has been 
let and any particular inclusion or exclusion does not bind the parties 
in a prolongation issue 


A prudent Contractor can notbe expected to spread their overhead, 
and profit uniformly aczoss all pay items in the contract. However, when 
Contractor accomplishes pay-item work, they recaptuze both the cost 
of the work and the overhead and profit allocated to that work. 
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‘The Contractor is only entitled to recover damages when thet 
is pure Employer caused delay and must also result in a substantial 
reduccion in project cash flow. ‘The Contractor must show a reduction 
in the stream of income available to offset HOOH costs. (or example, 
a suspension of work onder or a differing site condition resulting in 
stopped work) The Contractor must show they were unable to take 
‘on new work due to unknown ducation of delay and were unable to 
perfocm other work on this project to support HOOIT costs. The 
lassie argument is that if the Contractor does not know the duration 
ofthe delay at che outset (unknown period rule); they are in no position 
to contract for new work. The 


Jenteactor must show the Employee 
required them ( remain on standby, ready 10 resume work quickly on: 
the problem was resolved. 


‘The Contesctor must also show that the project delay did aot 
tesult ftom directed changes or modifications and demonstrate the 
cause and effect relationship between the Employer-caused delay and 
the reduction in the stream of income from the project. That i, if a 
delay occurs but project cash flow is not substantially reduced, then no 
unabsorbed HOOH ean be recovered. 


Tome office ovethead costs are usually posted to accounts that are 
‘not project related, and lumped together, they are called the home office 
overhead “pool”. The question remains: What postion of the home 
office overhead pool i used to support a specific job? The pool may 
bbe apportioned or allocated among the various jobs using some basis, 
eg based on the percent of total revenue contributed by each project 
or on the percent of total labour used by each project. Accordingly, 
a Contractor may seck seimbursement of its head office costs in one 
of ewo alternative ways! as lost opportunity costs or as additional 
‘overheads actually expended asa result of the delay. 


12.121 Opportunity costs approach 


Aa opportunity costs claim is based on the premise that hecause of 
the delay the Contractors organization is free unable to move on to 
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another project and carn the combined profit and head office overheads 
of which itis reasonably capable, ie. the opportunity to earn dsewhere 
is lost. 


In onder to pursue a claim on the opportunity costs approach it 
is necessary for the Contractor to prove that the overhead represents 
a reasonable one by reference to audited accounts for the appropriate 
period and chat work of the same level of overhead recovery was available 
during, the period of delay. Also, this ean be proven by production of 
tender enquiries and publications indicating the level of construction 
activity during the period of delay. The Contractor should prove that 
he was actively seeking extra work during the period af delay, and by 
providing details of tendets which it has submitted. Difficulties can 
arise where economic conditions are such as to restrict the number of 
tendering opportunities available where the Contractor was prevented 
from taking on further works as a result of delay. 


In the landmark Affied McAlpine case”, the Court affiemed that 
there was no objection in principle to a claim for head office overheads 
made on the opportunity costs approach, and fuether that there was 
zno objection in principle to: such a claim being calculaed by reference 
to a formula It should be noted however that in this ease the Court 
refused to adopt such an approach because it was the 
working arrangement that they only ever undertook one construction 
project at a time and did not undertake another until the project was 
complete. It was therefore inappropriate to use opportuni 

the basis of calculation, 


‘The mode of claim is where the Contractor argues that, 
resources locked into a site during the prolongation period, he has lost 
the opportunity of using those resources on ather sites where they 
would have earned a contribution to the costs of running their head 
office. For this argument (o be successful, a Contractor must show that 
work was teasonably plentiful, and that, on a balance of probabilities, 
other work was, or would have been, available. This is sometimes 
referred to as unabsorbed head office overheads, in that the level of 


a having, 


W7_Alfted MeAlpine Homes North Ltd v Peoperty and Land Contractors Ld 
(1995) 76 BLE 39 
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head office cost continues but the revenue stream from the particular 
contract shows a shortfall 


1212.2 Actual costs approach 


“The basis is that the prolongation has resulted in the Contractor 
allocating more overhead expenditure to the project than was originally 
contemplated at the date of the contract. ‘This is traditionally a less 
popular method since the records necessary to support the claim ate 
seldom avatlable and the amounts of money generated by this approach 
ate significantly less. In the Amee Building case", the Courts accepted a 
claim for head office overheads, based on the actual costs approach but 
using a formula to calculate the amount attributable to the particular 


When a Contractor makes a claim for his ovetheads and profit, he 
would normally do so under one of wo different forms. Firstly, the 
Contractor may be able to demonstrate that time and cost of specific, 
identified, resources at its head office had been incurred during an 
overrun period. In Eure Pools and Chideside Sie! Fabrication’®, the pursuers 
were able to demonstrate the lost opportunity of their employees, who 
were diverted from other contracts, for the purpose of addressing 
defects in the defender’s work. They wete also able to demonstrate 
management time spent by their director, and other Enginects, 
relating to the attendance at meetings and the preparation thereof, 
and investigating the problem that had arisen through the defect. The 
Court held that such a claim is based on the second limb in Haddey » 
Baxendale”, 0. that the losses claimed wete such as might reasonably be 
supposed to have been in the contemplation of both pasties at the time 
they mace the contract as the probable results of the breach of it 


12.12.3 Formula applications 


‘There are more than 10 formula methods in computing unabsorbed 
overheads in a contract prolongation. ‘The Contractor must confirm 


BS _Amcc Ballding Ltd v Cadmus lnvestments Co La (hue 1996) 
89 uso Pools ple v Clydeside Stel Fabsications Lid 2003 SLT 411 
90 Haley v Baxendale (1854) 9 Exch 341 
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the appropriateness of the use of a particular formula selected our of 
‘many other formulas available in the industry, in evaluating his loss 
(Appendix H provides a comparison) 


Authority for the use of formulae derives from a number of cases 
including Whittal Bunlders and Chestor-leStrot District CounciP™ in which 
Me Recorder Percival QC said: “What has to be calculated here is the 
contribution to off-site averheads and profitwhich the Contractor might 
reasonably have expected to eatn with these resources if not deprived 
of them. The percentage to be taken for overheads and profits for this 
[purpose is not therefore the percentage allowed by the Conteactor ia 
compiling the price for this particular contract, which may have been 
latger or smaller than his usual percentage and may or may not have 
‘been realised. It is not that percentage that one has to take for this 
purpose, but the avenge percentage earned by the Contractor on his 
turnover as shown by the Conteactor’s accounts.” 


‘These formulae ate all approximations eather than assessments, 
of actual costs, and they are all over-simplistic when compared with 
‘more accurate alternatives. In Tate e Lyle case”, a claim, based simply 
‘on adding a percentage of the overall cost, which is of course evea 
‘more simplistic than the formulae methods was rejected on the basis 
that there must have been more accurate methods of assessment open 
to the claimant of which he had not availed himself, Each formula 
relies on assumptions, which may not always be appropriate, and the 
inclusion for an allowance for profits in some of the formulae must be 
separately justified, 


12.12.4 Mark up method 


[A question still remains how to calculate the amount of the overhead 
claim? The Employer and the Contrictor must consider carefully the 
contract clauses on requests for equitable adjustments. A variation 
clause sometimes allows for recovery of both site and home office 
‘overhead by means of a percentage of the direct costs. For example, 
the contract may allow the Contractor a 15% mark-up on direct costs 


1 Whittal Baldoes Co Ltd v Chestorl-Stecot Ditict Coun (1987) 40 BLR 82 
92 Tate & Lyle v London Council 181 
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of the change to compensate the Contractor for extra site and home 
office overhead. (The mark up may also be designated as inclusive of 


Profit, of profit may be a separate mark-up percentage) 


‘The language of the contract may even specify what costs the 
overhead mark-up includes. For example, one Contractor losta separate 
claim for home office overhead costs when confronted with the contract 
clause that the change order mark-up covered all home office costs as 
well as site overhead costs. ‘The changes clause mark up might only be 
for home office overhead, in which case, the Contractor must present 
the site overhead costs as pact of the direct costs of the change order 
of claim, Cost adjustment clauses may also include mark ups allowed 
fon sub Contractor change orders, which the Contractor should, of 
may be required by its conteact with the Employes, to include in the 
subcontract agreements, 


(Overhead claims calculated by contractual mark-up are pasticuladly 
problematic when the actual overhead costs of the tclated delay are 
‘much greater than the overhead costs recovered by the mark-up on the 
direct costs of the change. For example, suppose that the change direct 
costs ate $10,000, and the overhead mark-up is 10%, oF $1,000, bur the 
Contractor has been critically delayed for thisty days at an actual cast 
of $500 per day for site and home office overhead. The Contractor's 
actual overhead costs total $15,000, but the overhead compensation is 
only $1,000. Some claims have been successfully denied by Employers 
who argued that contractually che Contractor is only due the mark 
up for any and all slated overhead costs. On the other hand, some 
Contractors have approached this issue by filing a separate change 
order proposal of claim for the time-related overhead costs, 


As an alternative to the mark-up method, the Contractor may 
calculate the overhead costs using some other methods. Overhead 
costs can be prepared as a “forward pricing” ests ieluded in 
the change order of claim cost proposal. For example, the Conteactor 
estimates 3 months of critical delay and prepates a cost estimate for 
three months of site overhead. Ie is more difficult to do this for home 
office overhead, since those costs are not easily related to specific 
jobs. 


wate and 
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The Contractor may also make an ovethead claim based on actual 
costs incurred. Again, this is relatively easy for site overhead. However, 
determining the actual costs of home office overhead is difficult unless 
specific home office personnel or resources are assigned to the project 
related task that generates the extra activity. 


Finally, the Contractor can use historical overhead costs either 
from its financial records or from industry standards. For example, 
the Conteactor’s annual financial statements show that over the past 5 
years the home office overhead has averaged 12% of dixect and indirect 
Project costs, and the 12% is used as a mark-up on the direct and 
indirect costs of the change or claim to calculate home office overhead 
costs. Since site overhead varies widely from project to project, an 
historical average of site overhead may not be applicable to a particular 
Project. Furthermore, the historical method may not be necessary for 
calculating site overhead, since these costs ate readily available as they 
are usually posted to the specific job. In lieu of these methods, the 
Contractor may appeal to “industry standards” of overhead costs on 
similar projects of present expert opinion. However, these should be 
used only as a last resort, since the Employer will question the creclibiliry 
and applicability of the selected standard or expert opinion. 


12.12.5 Calculated by daily rates 


Daily rate for home office overhead is one method used in the 
construction industry to simplify the calculation of extra home 
offi 


c overhead costs. This is akin to the “daily rate” method used 
imployers in Liquidated Damages clauses for Conteactor-caused 
delay. To avoid arguments between Employer and Contractor, daily 
rates For home office overhead can be set contractually. On one public 
work project, the bid form included a line item of 50 days of project 
delay, for which the Conteactor had to entet a daily amount for home 
office overhead and the total of 50 times the daily rate. This locked in 
an agreement between the Employer and Conteactor on the daily rate 
for extra home office overhead to be used in any compensable delay or 
suspension claim, 
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12.13 Embargo ~ the force majeure 


Iewas a claim for telief by the Contractor for delays in tespect of delivery 
in RC jacking pipes obtained from a supplier in the neighbouring 
country. The supplice asserts in a letter dated 14 June 2008 that as 
from 09 June 2008, there was an embargo on exports of iron, cement 
and concrete products duc to shortage of such products locally. The 
boarder petrol having interpreted Uhis incorrectly applied same wo 
the RC jacking pipes and as such the supplice was prevented from 
honouring their commitments to the Contractor, This is an after effect 
of force majeure entitling them from discharge of theie liability. 


‘The Contractor made a reciprocal claim time extension on the 
‘grounds that it was unable to obtain pipes from the source he has 
already paid for the supply until the embargo is lifted and pipe could 
be obtained. By then the Contractor is said to have been supplied with 
872 pipes out of which 407 had been laid leaving a balance of 465 as 
confirmed by the Engineer's representative at site. 


"The Contactor suggested since he has paid for the total quantity the 
Employer's intervention to resolve the problem with the neighbouring 
authorities. The Employer failed in this attempt nevertheless, the 
Conteactor was in any way delayed in the boring operations to install the 
available number of pipes staked at site. It was for underground micco 
tunnelling project that these RC jacking pipes have been installed. ‘The 
Contractor's attempt to product them locally was also proved to be a 
failure since such diameter is exceptional that no where else could have 
that calibre in production, 


"The Engineer's representative denying the claim concludes that the 
Contractor failed in his conteactual obligation to look for alternative 
sources af supply since a period of 11 months of so. ‘The Contractor 
also failed to demonsttate that he is even capable of installing the 
‘temaining pipes from the available stock at the date af embargo, adding, 
to the cause of delay 

"The embargo imposed by the neighbouring authorities is definitely 


a “special circumstance’ as specifically recognized in the particular 
Clause for time extension. Tt was felt also that it was the contactor’s 


an 
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cesponsibility to provide sufficient resources to complete the subject 
works within the time specified, If there was an impediment that is 
likely to cause delay the Contractor has a responsibility to take adequate 
imeasuites to mitigate the delay. ‘That means the delay will be inevitable 
‘but the effects would have been seduced by the measures taken. There 
is no such evidence, 


On the other hand there was an acceptance by the Engineer's 
seprescatative thatthere wasa difficulty in getting the necessary clearance 
from the neighbouring authorities expeditiously. ‘The instruction to 
find altcenative sources should have been given as soon as the embargo 
‘was imposed. ‘Therefore it would appeae that the ® months delay in the 
Engincer’s representative's action has been contributory. 


‘The effects of the embargo have been acknowledged by everyone 
concerned in the issue. In the meintime, everyone was convinced that 
the embargo would be lified at any moment. ITowever these delays are 
‘not caused by a force majeure event (delays in the supply of materials) 
‘bur by an event caused by force majeure (the impossibility of the 
supplier, who had the stocks in hand and able and willing to supply, 
‘bur was prevented by circumstances beyond contsol). The Contractor 
informed that theve micro. tunnelling pipes were special as the diameter 
‘was 3 metre and only a limited number of suppliers are available in 
the vicinity. In fact he had considered deploying another supplier but 
relatively large time of initial approval process barred him doing so at 
that stage. 


However the project was not immediately affected as there were 
‘enough pipes at site for the Contractor t catry out his work. As 
[per records, the Conteactor had his own delays when executing the 
‘micro tunaelling works and he actually had a difficulty due w material 
‘embasgo only dusing the last two months where he was compelled to 
reduce the out put rate. More aver, the Contractor could not dose 2 
isolated shafts because of the final pipe movements, 


‘The Contractor informed thathe did not haveany progeam updates. 
Further he had not revised his base line program at any time during. 
the constnuction. Accordingly the base line program approved at the 
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beginning of the project was used to simulate the impacts. As per 
the approved base line, the Contractor shall complete 60% of miceo. 
tunnelling work by 24th March 2008. The material embargo was lifted. 
‘on 26th Oct 2009 and by that time the Contractor had to complete 40% 
of micto tunnelling work as he did not have jacking pipes for nearly 
two months. 


It was finally decided to recommend the Conteactor a reasonable 
time extension. It was not necessarily the full entitlement (from the 
time of the embargo until the time pipe supply resumed) but from 
the dare he was compelled to slow down his out put rate (since the 
micto tunnelling machine can not be stopped half way through on 
technical reasons) up to the pipes became available at site. Accordingly, 
aan effective period of 160 days was declared excusable. All the other 
events alleged by the Contractor have either considered in previous 
time extensions of not etitical in the completion, Prolongation costs 
were not granted on the principle that the force majeure belongs to 
both parties and more over the Contractor's failure 10 take mitigatory 
actions 


In Electronics and Construction Led v Porgil" (1996), the House of 
Lords held that where the costs of repair were disproportionate to the 
benefit to be gained, the winning party was only entitled to nominal 
damages. It was a case to decide whether a swimming pool had to 
be constructed to its specified depth, and with that any benefit to be 
gained. 


12.14 Summary 


If delays can not be avoided, then they ought to be either mitigated 
or absorbed within the contract. A Contractor may be delayed by the 
effects of a change in the work o an event that was simply beyond his 
control, and then the entity responsible for overseeing the contract, that 
is Employer, may be obligated to adjust the contract. All depends on 
the circumstances where the contract forbids or provides for. 


93 Wley Plecteonics and Construction Ld 


‘orsyth [1996] 1 AC M44 
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Itis abo clear that theres no single definition of the term ‘concurrent 
delay” Some consider this to be any day that the Contractor did not 

10 be any identifiable 
‘with negative float. Still others consider this to 
bbe any day to an activity that had the same or lower total float as the 
“TIA delay. Pasties should not hang around rill a legal consensus comes 
in; instead they must attempt to set theit limitations using common 
sense. Concurrent delays are nor the delay events but impacts that 
fell on activities along the critical pach. To consider an impact to be 
concurrent, the impact of which delay events where some of them 
are held liable by the Contractor and others by the Employer, must 
fall within the same period. To be more precise, only the overlapping 
period of impacts will be considered as concurrent, irrespective of 
their start and end. Also, these delay events once taken independent 
‘must critically affect the scheduled completion. ‘This interpretation 
seems mote logical than any other. Further unknown period cule is 
applicable in computing unabsorbed overhead component ia a contract 
prolongation. Vatious formula methods have been sed in the industey 
giving widely varying results, Each method has is owa limitations and 
hypothesis. 


‘work during the delay period. Others consides 


delay to any activit 


CHAPTER 13 
DEFAULTS AND REMEDIES 


13.1 Introduction 


In law, a default isa failuse to comply with something required by law. 
Defaults could be intentional, mistaken of out of control. They are 
1 source of claims in conteacts. With vatying levels and feequencies, 
some defaults have specific remedies given in contracts and they are 
already known to contracting parties. In some jurisdictions, Courts 
may proceed to a default judgment immediatel 


and serve it on the 


unresponsive party. If this notice is nat opposed, of no adequate 
justification for the delay ot lack of response is presented, then the 
plaintiffs entitled to ajudgment in his favour. Defaults cause discharge 
and are detrimental most of the times. 


13.2. Discharge by performance 


Discharge of a contract means to set the parties free from their 
binding contract so that there is no longer a contract to govern their 
relationship. Usually, a contract is discharged by each party to the 
contract performing their obligations under the conteact with due 
diligence and care. Performance must conform to exactly what was 
age 

from the terms of the contrsct, the other party is entitled in law to 
rescind the contract. For example, if the Contractor uses inferior quality 
materials that do not comply with the specification requirements, the 

sployer can have the contract rescinded. 


cdupon in the contract. Therefore, if a pasty to a contract deviates 
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13.3. Discharge by agreement 


A contract can be discharged by agreement in many ways. An intention 
to telease a particular right and an acceptance of the henefit by the 
debtor of by someone on his behalf constitutes release. A release can 
be made by anyone who is competent to alienate his property and it 
must be made expressly. However, a release can sometimes be inferred 
from the conduct of a pasty, For example in one case a landlord who, 
although he had given notice to his tenant to quit, thereafter accepted 
rent from the tenant. This was a cleat waiver by the landlord of the 
notice to quit. An intention to release or waive a tight is never peesumed 
by the Cousts. The law connects the doctrine of consideration with 
release and sees the consideration for release by mucual conseat in the 
abandonment of the right to performance by each party. 


Compromise, novation and delegations are ways of agreement. 
Compromise takes place where each contracting party recedes from. 
his previous position and concedes something, either diminishing his 
claim o¢ inceeasing his lability. The effect of a compromise is that it 
extinguishes the original debt, when a compromise takes place the 
creditor usually has a remedy only upon the compromise. Novation 
means the substitution of a new contract for a pre-existing one. 
Novation is the substitution of a new debt for aa existing debt. A 
novation totally discharges the original obligation. The new contract 
's an independent one aad must contain some elements not found 
in the eadlice contract. Ia one case where the contract was for the 
sale of dismantled materials for immediate delivery, an agreement to 
postpone delivery did not alter the original contract. Delegation is the 
substituticn of a new debtor for an existing one, The creditor must 
agree to this arrangement. Assignment s the substitution of a third 
party for one of the original parties to a contract. The third party takes 
ver both rights and obligations. An assignment results in a complete 
extinction of the tights and liabilities which have existed under the 
prior contzact. The conseat of al three parties is necessary in order to 
assiga a contract. 


13.4 
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Discharge by operation of law 


A contract may be discharged by operation of law in the following 


ways; 


13.5 


A person who owes a sum of money to another may be 
permitted to set off the sum owed if the money was due to 
hhim from other person from another transaction, Ifthe deb is 
larger than the credit, the debt is reduced to the extent of the 
credit, whereas if the creditiy equal or larger than the debt, the 
debt i wiped our totally. 

Where the same person is both debtor and creditor in respect, 
of the same teansaction, a merger occurs and such a debt is 
discharged. 

According tthe insolvency ordinance an insolvent is 
discharged of all debts due by him on his becoming insolvent 
and from claims and demands made provable under the 
insolvency. 

A contract can be terminaed by entering of judgment, Once 
1a Court entets judgment on a particular matter, that matter 
cannot be put aside between the original contracting parties. 
Although the commencement of a winding up does not put 
an end to a contract to which a company is a party, when a 
winding up order has heen made or a provisional liquidator has 
‘been appointed, no action ot proceedings shall be proceeded 
with or commenced against the company except with the 
permission, 


Discharge by frustration 


A contract may be discharged by frustration, A physical destruction of 
the subject matter is the most obvious cause for bringing the doctrine 
into operation, In one case the music hall which was the subject matter 
of the contract was destroyed by fise. When the hieer of the music hall 
sued the Employer for damages forbreach of contractin not providing 
the music hall, the Court recognised that the conteact was discharged 
by frustration. Also, an outbreak of war would prevent the performance 


w 
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of obligations under a contract, if the contracting parties reside in 
countries which are at wae with cach other. The frustration of the 
common adventure has also been recognised a terminating a contract, 
‘This means that due to the happening of an event after making of a 
contract, the objective of the contracting parties cannot be attained. 


In the case of Medrmpolitan Water Board ws Dicky Kerr & Ca* by a 
contract made in June 1914, A agreed with B to construct a reservoir 
within six years, subject to a proviso that the time should be extended 
if delays were caused by difficulties, impediments or obstructions. 
In February 1916, the Minister ordered A to cease work, disperse 
and sell the plaat. ‘The Court held that the provision for extension of 
time did not cover such a substantial interference so that the contract 
was completely discharged. However, a mere unanticipated condition 
which renders conteact petformance mote difficult, burdensome, of 
‘more expensive provides no excuse for non-performance. It provides 
no basis for modification of the contract. Where one agrees to do, for 
a fixed sum, a thing possible to be performed, he will not be excused 
just because unforeseen difficulties are encountered. 


Hence, the effect of frustration on a contract is to bring it to an. 
‘end immediately and automatically so that both patties to the contract 
are released from any fusther performance of the contuact. Further any 
legal rights already accrued or money already paid before the occurrence 
of the frusteating event wete left intact although the conteact was 
feustrated. This last rule is apparent fom the English case of Chandler 
ve Webaer™. However, the decision in Chandler ve Webser was overruled 
in the Fibrase case in which the House of Lords held that money paid 
in advance on a contract which was frustrated could be recovered. It 
‘was pointed out that an action for the recovery of money paid was not 
fan action on the conteact which had ceased to exist, but an action in 
‘restitution to recover money paid on a consideration which was totally 
failed. 


54 Meraopoktan Water Boaed w Dick, Keee and Co (1918) Ac 119 
95 Chandler Webster [1904] LKB 493 
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13.6 Discharge by breach 


A breach ofa contract may avoid further falfilment of the obligations 
of a conteact. A breach may usually occur when a party refuses to 
perform the contract, does something that the contract prohibits, oF 
prevents the other patty from performing its obligations. However, not 
all breaches end up in contract close-out. Its only in two situations that 
an innocent party is entitled to terminate a contract for becach. 


a Wher 
does not intend to honour his obli 


¢ a party intimates either expressly or impliedly that he 
fons under a contract 
when they fall due - known as anticipatory breach. The 


innocent party can accept the cepudiation and sue at once for 
damages. He can, however, decide to stand upon his contract, 
hold the other party responsible and await till the time of 
performance. In che latter event the innocent party has to 
periorm his obligations under the contract; the defaulting 
party can fulfil his obligations under the contract despite his 
earlier repudiation, 

1b, Where there has been a fundamental breach of contract - 
Where one party without expressly or impliedly repudiating, 
his obligations, commits a fundamental breach of contract, 
the contract is deemed to be discharged. Various factors are 
considered in determining whether a breach constitutes. a 
fundamental breach, for itis not every breach which terminates 
a contract. 


For example, a person who contracts to build a house and abandons the 
contract after only completing the foundation would have committed 
a fundamental breach of contract. In this situation would a clause 
exempting the Ci 
other party sued the Contractor for breach of contract? In determining, 
whether the 


mntractor from liability save him from liability if the 


ntractor can save himself fiom liability one has to look 
at all the circumstances of the case. In other words, the principle of 
fundamental breach of contract is not a rigid rule of law applying in all 
instances but a rule of consteuction. In some contracts, an exemption 
clause would be construed as applying even to a case of fundamental 
breach if the language of the clause is sufficiently clear to indicate an 
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intention of the pasties that it shall apply even in case of a fundamental 
breach. 


13.7 Principles in breach 


When a patty to a contract commits a breach, there are in principle 
three avenues open for the other party to follow. Firstly, he can enforce 
‘of uphold the contract and insist upon the agreed performance ie, 
he ean insist upon specific performance. Secondly, he can uphold the 
contract but accept a defective performance. Thirdly, he can resile 
from the contract, ie, cancel the contract, If repuctiation is opted for, 
then both parties are released from any further contractual obligation 
to perform. However, the terms of the contract remain relevant (0 
such matters as establishing lability (eg: where there is an unfulfilled 
obligation), assessing damages (including liquidated damages), and 
resolving disputes (¢.g. where there is an arbitration clause) ete. 


The innocent party must clect for one remedy of the other, and 
‘eannot combine the most favourable elements of the two remedies 
rogether. Thus, for example, a party who seeks the remedies provicled by 
a contractual determination clause must follow the specified procedures. 


Failure to do so may result in the innocent pasty having to rely on its 
‘common law rights, bur this can only be done if the Contractor's breach 
is sufficiently a serious one. Likewise, where the contract provides for 
determination in circumstances where the common law does not, the 
innocent party can only take whatever remedies the contract offers. 


‘The choice which the innocent party has between specific 
performance and cancellation is nota free choice. Firstly, he can only 
insist on specific performance if specific performance is still possible. 


But even if specific performance is still possible a Coust has discretion 
to refuse ordering it. Secondly, cancellation is only possible if the 
innocent patty has stipulated for himselFa right to resile or ifthe breach 
is 80 serious to justify cancellation. 


The innocentparty is, of course, only entitled to claim compensation 
for damage caused by the breach of contact: he therefore first has to 
rove a causal link between his loss and the breach. Secondly, however, it 


450 


Contractual Dimensions in Consertion 


is nor possible to recover compensation for all damage which is causally 
connected with the breach, In certain cases the damage is regarded as 
“too remote’ to justify holding the guilty party lable to compensate it. 
In principle, party who breaches a contract ought to be held liable only 
For damage which was foreseen at the time of the breach of contract 
or which was then reasonably foreseeable and for damage which he 
undertook to compensate. Also, a question is often that relating to the 
amount of damages. The principle is that the innocent party must, by 
the award of an amount of money, be placed in the position in which 
he would have been had the breach not raken place 


13.8 Repudiation of contract 


‘As mentioned above, a repudiatory conduct docs aot itself bring a 
contract to an end, Ie will come about only when the innocent party 
chooses to exercise its right to terminate the conteact and notifies the 
‘guilty patty to that effect. 


It sometimes happens that one contracting party (A) is in breach 
of contract and the other party (B) treats this as a repudhiatory breach, 
but it was later held that 4's breach was not sufficiently serious to justify 
this, The question which then arises is whether this mistake means that 
B, who cleadly intencled no longer to be bound by the contract, is now 
‘guilty of a repudiarory breach, so that A is entitled to terminate the 
contract. However, the Courts have shown some reluctance to punish 
a party for an honest but mistaken belief as to the rights and remedies, 
available, and it has thus been held that to invoke a contractual remedy 
in error, unless it i totally abusive or in bad faith, does not in atself 
constitute a repudiation of the contract 


13.9 Materiality in breach 


A material breach is controversial that goes to the ‘heatt’ of the contract. 
The injured party can seek clamages; that is, a monerary compensation 
enough to cover economic losses resulting from the breach of conteact. 
For example, a Contractor uses materials that are nor in compliance 
with the specification. A material breach is any failure to perform that 
permits the other party to the conteact to either compel performance, 
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or collect damages because of the breach. If the Contractor in the above 
‘example had been instructed to use copper pipes. and instead used iron 
Pipes which would not last as long, as the copper pipes would have, 
the Employer can recover the cost of actually correcting the breach - 
taking out the icon pipes and replacing them with copper pipes. The 
Contractor's refusal to. start work is clearly a material breach whereas 
the use of wrong, ironmongery is a non material breach, 


For example, a Contractor for a HVAC system under which the 
maintenance is periodically taken place does not make inspections 
on a regular basis, This act is a technical breach of the contract 
but is immaterial as long as the ultimate objective of continuity of 
uninterrupted operation has been ensured. 


Various circumstances can worsen to a degree that a disgruntled 
Conteactor has no option but to abandon the contract and walk off 
the site. Whether due to non payment, inadequate design drawings, 
roo many instmnetions that cause the works technically different than 
envisaged in the original conteact, excessive Employer intervention, 
lack of cooperation from the Engincer, or otherwise, the circumstances 
can be simply beyond the control of the Contractor where the decision 
to abandon the contract would become inevitable. An analysis of when 
a Contractor may justifiably abandon the conteact begins with the fact 
‘of materiality. A breach is considered material ifit substantially deviates 
the purpose of the contract and is serious enough to justify the ather 
party in abandoning the contract. 


A material breach relea 


es the non breaching party from all 
obligations further owed to the breaching party under the conteact 
whereas a non material breach will entitle the non breaching party to 
recower damages but will not release him from further obligations. 
However, there is no litmus test that can teadily distinguish the material 
breach from the non material breach. An immaterial breach of contract 
is a breach that does not vitiate the contract. 


In determining whether a breach is material, a Court may give 
consideration to. the factors such as the extent of the injury to the 
non breaching party, the extent of which the injused party can be 
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compensated, the extent to which the breaching pasty will suffer 
forfeiture, the likelihood that the breaching party will cure the default 
and the extent to which the breaching, party evidences geod faith and 
fair dealing, 


In the case of Pipeline, the Employer terminated its Contactor and 
hired a replacement Contractor when more than half way through the 
term of the contract, the Contactor had completed only one percent of 
the project. The Contractor contended that the Employer's termination 
was wrongful while the Employer claimed that the Contractor's failure 
to adequately prosecute the work constituted a material breach of the 
contract, theseby excusing the Employer from any further obligations 
under the contract. In concluding that the Contractor's breach was 
material, the Court gave a significant weight to the fact that the contract 
specified that the time was of the essence, the E:mployer had requested 
guarantee from the Contractor for timely completion sind the Employer 
even offered suggestions as to how the Conteactor might expedite 


A breach of contract is therefore an actionable wrong that will 
definitely expose the erring party to penalties. Common remedies for 
breach of conrract more often includes elemand for specific performance 
or tescission of the contract or claim for damages. It bears stressing 
that good faith must be exercised at all times. Full compliance with 
the terms andl conditions laid down and specified in the contract must 
be observed, 


13.10 ‘Termination for convenience 


Termination for convenience provides the Employer with the option 
to terminate the remaining balance of the work for a-reason other than 
the Contractor's default. For example, if the Employer cannot obtain 
additional financing to complete che work, che Employer can terminate 
for convenience so long as there is a termination for convenience clause 
in the contract. However, if the contract does not contain a termination 
for «1 
before the work is complete, then the Contractor would be entitled to 


nvenience cliuse, and the Fs 


nployer terminates the contract 


56 Mustang, Pepeline Company, Inc. vs Drives Pipeline Company (2004) 
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the value of the work completed plus a reasonable profit margin that 
would have earned on the remaining works of the conteact. 


In every contract there is an implied covenant of good faith and 
fair dealing, Therefore, it can be argued that if the termination for 
convenience clause is exercised in bad faith, the termination may be a 
breach of conteact. For example, if the Employer chose to exercise the 
termination for convenience clause when the project work was ninety 
percent complete in order to avoid paying the balance of the profit on 
the remaining conteact work, the termination could be in bad faith 
constituting a breach of contract 


Ina termination for convenience, the Employer may terminate the 
contract for whatever reason it wishes, such as commercial reasons, 
‘of as the most expeditious way of eliminating a non-performing 
Contractor with minimum risk of a legal dispute. Conteactor’s remedies 
for « nce vary from contract to contract, but 
‘may include a reasonable cost af work performed prior to termination, 
anticipated profits on uncompleted work, and costs on demobilisation 
and other costs as may be justifiable. 


mination for com 


13.11 ‘Termination for cause 


Termination occurs when the Employer instaucts a Conteactor to 
permanently stop the performance of work and leave the site. Therefore, 
the decision to proceed with this option should nor be taken lightly 
‘Some of the more commonly cited reasons for terminating a contract 
for cause include failure to pay labour, sub Contractors, vendors, or 
‘material suppliers, failure to meet the project schedule or diligently 
perform the work, defective of deficient performance, failure to follow 
applicable laws and regulations and failure to consistently follow safety 
‘requirements, 


Since some construction contracts provide for excusable delays, 
such as force majeute, the decision to terminate for cause must also 
consider events which are excusable under the contract and prevent the 
Contractor from performance. Termination-for-cause contract clauses 
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vary from contract to conteact, but some may require the Employer to 
provide proper notice to the Contractor ofits alleged breach or failure 
to perform and provide a seasonable period for the Contractor to cure, 
lr starr £0 cure, the alleged breach 


"Typical claims from Employers under termination for cause include 
replacing one Contractor with another almost invariably results in 
overall project delays, loss of profits or deferred production, liquidated 
damages or actual damages for delay and cost to. complete the project 
if the final project costs exceed the value of the terminated contract 
less amounts paid to the terminated Contractor. ‘Iypical claims from 
Contiactots under termination for cause may include costs to bid the 
project, mobilization and demobilization costs, anticipated profit on the 
project, costs for work performed but not paid, home office ovechead 
costs, winding-down costs, damages for loss of good will, loss of future 
business duc to potential negative publicity following termination, 


13.12 Termination for early default 


‘A ‘cure’ notice is an early warning to revert back to normaley. It is an 
inducement (0 take precautionary measures to avoid further upheaval 
Where a Contractor has fiiled to respond adequately to the Employer's 
reasonable request of assurances of timely performance in fo 

cure aotice, the Employer can be entitled to regard the Contractor's 
failure to provide such assurances as a breach of contract. The issuance 
of a cure notice may be justified even if the circumstances at that point 
do not justify a termination for default. When the Employer issues a 
cure notice the Contractor has an obligation to take steps t0 ensure 
smooth progress, of give assurance that progress is being made, towards 
timely completion, Failure co adequately respond to che notice may 
even enough to justify termination for default. ‘This principle has been 
established in the ease of Richard Dargie . AEC Ca 

Navy being the Employer in the contract became concerned when the 
progress of the Contractor's work began to fall behind schedule. The 
Contractor was apparently having financial difficulties with its surety, 
and this was delaying the work, and as a result the Navy issued a cure 
notice requesting the Contractor to get back to work on schedule 

97 Richard Danzig v. AEC Cosporation 224 F.3d 1833 (2000) 
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It. was held that whenever the Fmnployer has reasonable grounds 
to believe that the Contractor is going to fail in execution as per the 
schedule, it is reasonable to infer that the Employer starts with a cure 
notice as a piceutsor to a possible termination of the conteact. However, 
in some cases, itcan be argued that a lack of response may not adequate 
‘enough to take a decision on termination. Itis actually the Conteactor’s 
lack of effort resulting in low productivity over a considerable period 
of time that reasonably matters for an Employer to institute action on 
termination. In fact, termination is an action reserved at the extreme 


lend of a contract for worse case eventualities 


13.13 Hadley vs Baxendale 


Where the losses are such that they would be reasonably foreseeable 
when the contract was made ( reyult from the breach of contract, 
damages could be recoverable. This principle was laid down in the 
English case of Hadley ve Baxendale™, According to this rule damages 
can only be recovered if they are proximate. In this case, a mill owned 
‘by Xhad a broken shaft. X delivered the shaftco Y,a carrier, tobe taken 
toa manufacturcr to be imitared, for the purpose of making a new one. 
Asatesult of ¥ delaying delivery of the shaft beyond a reasonable time, 
the mill was idle for a longer period than would have been necessary 
Y¥ was not informed by X that delay would result in 2 loss of profit. X 
sued ¥ for the loss of profit caused by this delay. There were only wo 
possible grounds upon which X could sustain a claim, Firstly, that in 
the usual course of things the work of the mill would cease altogether 
for want of the shaft. It was held that this would not be the normal 
‘occurrence because it was reasonably possible for X to have had a spare 
shaft. Secondly, that the special circumstances were disclosed that the 
inevitable loss of profit was made apparent to Y, Therefore, itwas held 
that X was not entitled to damages on cither of these grounds, 


According to these rules damages could be claimed for nosmal loss 
(loss that occurs in the usual course of things) of for abnormal loss 
(loss that arises because of special or exceptional circumstances), Where 
‘owing to the special circumstances, the breach causes losses outside the 
natural couse of events what has to be decided is whether the special 
55 Hadley v Baxendale (1854) 9 Fxch 341 
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circumstances were within the actual or consteuctive knowledge of the 
defaulting: party at the time of contract. 


In another case, the plaintiff who bought a house on the advice 
of che dei 
market price for the house as the title was defective. The solicitor, 
having admitted that he was negligent in his investigation of the title 
was clearly liable to pay by way of damages the difference between 
the market value of the house at the time of purchase and the value 
of the house at that date with the defective title. However, the Couct 
held that the plaintiff's claim for compensation from the solicitor for 
the cost of valuation of the house, interest on his bank overdraft, hotel 
expenses and telephone calls to his wife, were not recoverable as the 
solicitor could not have known that these were likely to result from a 


endant, a solicitor, decided t© sell it but could nor get the 


breach of the contract 


13.14 Mitigation of damages 


Itis the duty of the injured party to take reasonable steps to minimise 
the damages. The law imposes a dury upon the plaintiff to take all 
reasonable steps to mitigate the loss caused by the breach of contract 
and debars the plaintiff from claiming compensation for any part of 
the damage which is due to his neglect to take reasonable steps. If 
the plainteff accepts the breach ancl sues the defendant for breach of 
contract, he is under a duty to mitigate his losses. However, if he does 
not accept the breach holds the defendant to the contract and awaits 
the date of performance the canteact remains active and the question 
of damages or mitigation does not arise. 


In one case the defendants agreed to hire space for advertising 
on litter bins for three years beginning from the date of the fixst 
advertisement. Later the same day they cancelled the contract. Although 
the plainteffs had not taken any steps to carry out the contract, they 
tefused to accept the repudiation and carried our the contract. In due 
course they sued for the full contract price. The Court upheld their 
claim, Although the plaintiffs were under no duty to mitigate, they 
were not to escalate the loss. 
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13.15 Liquidated damages and penalty 

An obligation on the Contractor, in respect of time under the contract, 
tobring the wotks to pmctical completion by the date contractually due 
fx practical completion. Where the Contractor breaches the contract by 
failing to bring the works to practical completion, the Employer would, 
in the absence of any other provision, have a contractual entitlement 
to sue for damages 


A convention has evolved, for the common convenience of the 
[patties that such damages are pre-agreed at the time of entering into 
the Contract. For this purposes, such damages are usually referred 
as liquidated damages’ which means a specific amount eather than an 


amount to be determined by the Coutts 


The operation of a liquidared damages clause effectively limits the 
‘potential exposure of the Contractor t damages for late completion, 
because only a fixed sum shall be payable by the pasty responsible, 
subject to ceiling limit. This sum could be cither ‘liquidated damages’ 
‘or a ‘penalty’. ‘This discinction is important because if itis a penalty 
‘only the actual damage suffered can be claimed, while if itis liquidated. 
damages the sum fixed can be recovered. The intention of a penalty 
is t0 compel the performance of the contract by providing something, 
bby way of punishment if the contract is not performed. A penalty is 
designed merely to provide security for the performance of a contract. 
"The essence of liquidated damages isa genuine pre-estimate of damage. 
The Court will ascertain whether a sum isin fact a penalty of liquidated 
damages, irrespective of the titles assigned to them. The Cousts have 
Inid down certain rules in determining whether a sum fixed as damages 
is liquidated damages or penalty. 


a. The amount fixed is penalty if itis extravagant in amount 
when compared with the greatest loss that could possibly result 
from the breach 

b. If the obligatioa of the promisor under the conteact is to pay 
certain sum of money and if there is agreement chat if he 
fails to do so, he shall pay a larger sum; this lamger sum is a 
penalty. 
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¢. Lfthere is only one event upon which the conventional sum is 
to be paid, the sum is liquidated damages. 

d. If a-single lump sum is made payable upon the occuerence 
of one of more of all nf several esents, some of which may. 
result in setious and others in mere damage, the presumption 
is a penalty. If it is practically impossible to prove the exact 
‘monetary loss that will acenue from a breach of the various 
stipulations, the presumption is weakened. In such a case the 
sum fixed by the pasties, provided it is reasonable, will be 
allowed as liquidated damages 


The primary remedy for any breach of contract is however an award of 
damages and the Employer may invoke this clause to impose penalties 
due tonon-completion of work on time. The payment of such penalties 
does nor relieve the Contractor from completing outstanding works. 


Hence, a provision of LD will be valid if itis a genuine attempt to 
pre-estimate the likely less, A penalty #8 a sam quite disproportionate 
to the Employer's likely loss and is set at a punitive level to persuade 
completion. It is not a LD if the sum stipulated is unreasonable in 
relation to the maximum possible loss that could be suffered, 1s 
mentioned earlier However, the Courts have generally declined 
to enforce ‘penalty’ clauses. For this reason, it is usual to make the 
liquidated damages a getuine pre estimate of the damages likely to be 
suffered by the Fmployer in the event of late completion (albeit chat 
this pre-cstimate is made a the time of entering into the contract rather 
than when the delay occuts, at the end of the construction period). It 
may suffice to say, however, that penalty takes the nature of an amount 


unrelated to the actual damage suffered, 


Ifthe Contractor intends to avoid penalties or liquidated damages 
by showing his entidement for extension of time, he must produce 
evidence to prove that; 
a. his progeam at that time was realistic and he could have 
achieved targets 
he was achieving the planned tate of progress 
cc. adelaying event occurred 
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d._cause of the delay gives a time extension entitlement under the 
delaying event affected the rate of progress of relevant 
£ the effect to such activities has affected the completion date 


It is pretty obvious that when the amount of damages is difficult to 
predict, aliquidated damages clause will generally be upheld unless the 
court determines that the clause was intended to be a penalty eather 
than liquidated damages, Contractors might still argue that the amount 
of liquidated damages was punitive rather than reasonable. Still, the 
Conteactors have the busden to establish that the liquidated damages 
clause was intended to operate as a penalty. To prove 

to ask at least three things: Did the parties intend liquidated damages 
‘or a penalty? Iris the terms of the contract that provides best evidence 
of the party’s intent. Was the amount of damages that would be caused 
by a breach uncertain in amount or difficult to derermine? Of course, 
the more difficulty there would be in proving that a loss has occurred 
or the amount of the loss in the event that it occurs, the easier itis to 
show that the amount fixed as liquidated damages is reasonable. The 
court evaluates this question based on the reasonable expectations of 
the parties as of the date the conteact was executed. The other question 
is does the amount of damages bear a reasonable relationship to actual 
damages that could be sustained in the event of a breach? The amount 
is reasonable if it approximates the loss anticipated at the time the 
contract is executed, even though it may not necessarily approximate 
the actual loss. 


‘There are four rules for the recognition of liquidated damages. 


a. The first rule is when liquidated damages ace invalidated 
Decause they are a penalty Ge. they do not represent a genuine 
[pre-estimate of loss), the cap on 
act as a cap on damages claims at law. 

b. Clause invalidated due to acts of prevention by the Employer 
is the next tule. A liquidated damages clause will cap the 
Conteactor’s liability where a liquidated damages regime 


jdated damages will not 


460 


Contractual Dimensions in Construction 


breaches the prevention principle because this gives effect to 
the commercial bargain struck by the parties, 

‘c Also, a liquidated damages clause which is uncertain is severed, 
From the contract in its entirety, and will not act as a.cap on rhe 
damages recoverable by the Employee from the Conteactor. 
Upon severance, the cliuse is, for the purposes of contractual 
interpretation, ignored 

4d. Howeves it should be noted thst the theesholdtest forendering 
a clause void for uncertainty is high, and Courts ae reluctant 
to hold that the terms of a contract, in particular a commercial 
contract where performance is well advanced, ate uncertain, 


13.16 Bankruptcy and abandonment 


The clause ‘defaults of the Contractor’ gives the Employer a wide 
authority to rake aver the works of the Contractor under several 
circumstances where the Contractor is considered to be in default 
Whenever the Contractor becomes bankrupt, has a receiving order made 
against him, presents his petition in bankruptcy, makes arrangements in 
favour of creditors, agtees to carey out the contract undet a committee 
of inspection of creditors, and finally goes into liquidation other than 
voluntary liquidation for amalgamation ace the first in line for the 
Employer to take swift actions in law and under contract. 


Whenever the Contractor abandons the contract without justifiable 
reason are the defaults in equal gravity. Abandonment of work is 
indeed a case proposition a Conteactor would take at the last resort. 
This is generally the walk-off leaving all belongings at site together 
with intangible obligations in hand. The most obvious example of 
repudiatory breach by a Contractor is total abandonment of the work 
in circumstances where it is unjustified. Whether less extreme action 
by the Conteactor will have this effect is, as usual, a question of fact 
For instance, a Conteactor who was complaining of ate payment may 

fate by withdrawing their labour and most of their plant from. 
the site and thus slowed dowa progress considerably. However, the 
Contractor may retain a presence on site though their supervisory staf 
does nothing to discourage their sub-Contractors from continuing 
with work. A prudent Contractor may apply various tactics to induce 
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the Employer 10 come down 10 site level, though clearly i 
contract, were not may not be sufficient to justify the 
rerminaring the contract. 


More than individual contracts however, the issues related to 


bankruptcy and insolvency are governed by various legislative provisions. 
General 

party through the appointment of administrators and administrative 
receivers. There is usually a little that can be grasped from standard 
founs related to insolvency that basically involves either the inability 
of party to be able to pay their debts as they arise of when the value 
‘of the patty’s liabilities exceed their assets. The assets of the insolvent 
‘party must be applied pani pacorin the discharge of the insolvent’s debts 
and there must be no priority as between unsecured creditors. Also, 
there must not be transfers at an under estimated amount o¢ attempts 
to ensure that one creditor is favored over another, Contractual 
arrangements between patties should not violate the scheme of the 
insolvency and the rights of the other creditoss, therefore. 


these statues provide a mechanism to rescue the insolvent 


13.17 Defective work 


Defective work is basically a breach of the contract provided the impact 
is substantial whenever the defects ace scattered everywhere in the 
‘works. As a general principle, defects in the work do not entitle the 
Employer to terminate the contract and refuse payment altogether, The 
Employer's remedy is to claim damages for the cost of rectification, 

However, very serious defects may justify the condusion that there 
has not been ‘substantial performance’ by the Contactor. Where this 
can be established, the Employer need pay nothing, For example, the 
installation of a centeal heating system at an inclusive price of £560 was 
defectively carried out. The system was only 90% efficient giving off 
fumes in the living coom. The Court of Appeal held that the claimant 
‘was entitled to nothing for this work the defendant was not limited to 
setting off the £174, which it would cost to put right the defects. In 
‘nutshell, unsatisfactory manner of execution, persistently neglects to 


carry out obligations despite previous notice, fails to remove materials 
‘or work rejected by the Engineer, delays in performance and sublers 
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any patt of work which results in bad workmanship are also defaults 
under the contract 


13.18 Delay in performance 


A delay by a Contractor may justify che Employer in terminating the 
conteact. Hirst, the delay must be so laege enough to demonstrate the 
Contractor's intention not to be bound by the contract. Second, the 
contract itself may make clear that the time of completion is of critical 
importance that is whenever the time is of the essence. Third, once 
delay has occurred, the non-delaying party may make time of the 
essence by giving reasonable notice to the other party. Delayed progress 
alone, therefore, though potentially a serions default, is rarely the basis 
for termination unless the delayed progess is so substantial as to make 
it obvious thar the Contractor will be unable to complete the works by 
the date due for completion. 


Whether of not a Contractor's breach of contract is sufficiently 
serious to justify the Employer in terminating is always a question of 
fact. The Employer may involze various clauses when he contemplates 
that the Contractor is in default. The Employer has the power to enter 
into site and expel the Contractor and sell plants already deployed 
on site, temporary works and materials that have been deemed to be 
his property. The Engineer is authorised w determine exparty the 
amount entitled and due payable to the Contractor or Employer after 
such expulsion, This does not however restrict the possibility ofhaving 
negotiations with the defaulting pasty. 


The paymentafter forfeiture is that any excess paid to the Contractor 
is deemed to be a debt due by the Contractor to the Employes. In the 
event the Employer expels the Contractor, he is not sometimes Hable 
to pay any amount due to the Contractor after valuation till the expiry 
of the maintenance period 


Further, the assignment of works without first obtaining the 
Employer's consent, failure to commence works without reasonable 
grounds and suspension of progress for a specified period time 
after reminding notice to proceed have been a couple of notorious 
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Contractor's defaults, The lesing party may seek a specific performance 
as the next available option. his sa remedy issued by a Court ordering, 
a contracting party to perform its obligations under a contract in the 
event of fie or refusal t» do so, ‘This remedy is discretionary and 
will not be granted where damages are an adequate remedy 


13.19 Delay in site possession 


While minor interference by the Employer with the Contezctor's 
possession of the site is not a repudiatory breach but an outright refusal 
to give possession in the first place will be so. Similarly, wrongful 
ejection of the Contractor from the site is such a breach. Delay in site 
access in a road project due to delay in the process of eesettlement 
Of the residents cither side of the road may not necessarily result in a 
breach whenever the Contractor has been given access to some other 
segments to commence work as the next available option. Accordingly, 
a mere delay in giving poscession is something thar should relate to 
whether the Employer’ conduct indicates an sntention no longer to 
Ibe bound by the contract. For example, wher 

ving possession of the site for two months despite repeated requests 
from the Contactor, and also announced that part of the conteact 


i Employer delayed 


work was to be omitted and given to another Contractor, it can well 
be that these two breaches, taken together, amount fo a tepudiatory 
breach of conteact. 


13.20 Delay in payment 


Delay in payment is always a Conteictor’s agony. Strictly speaking, 
if the Employer fails to par the Conteactor within the period stared 
in the contract after the Engineer's certification Gubject to othe: 
Provisions), obstructs the Eaginesr in issuing such certificate of refuses 
any approval which can fundamentally affect the execution of work, 
the Contractor may well be having. legitimate ground to terminate 
his own employment. Indeed a tate proposition is that the Employer 
ves formal notice to the Contractor that for economic dislocation, itis 
‘impossible for him to continue to meet his contractual obligations. The 
Conteactor has ao option but to terminate his own employment after 
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giving usually 14 days prior weitten notice to the Employer with a copy: 
to the Engineer. Upon expiry of 14 days, dhe Contractor shall remove 
all his belongings including plants and equipment onsite. The Employer 
is obliged to make payments inchucling damage by consequence of such 
termination. Accordingly, various acts and inactions by the Employer 
can result in a repudiatory breach, thus entithing, the 
terminate the conteact. 


As a genetal principle of law, failure to pay on time what is due 
under a contract will not normally be treated as a sufficient breach 
to justify the other party in terminating that conteact Failure to pay 
fon time what owed on another contract is even Tess likely t0 be a 
repudiatory breach. This is why conteacts commonly provide express 
rights of determination for non-payment. However, while late payment 
(or short payment) is not in itself repudiatory, a continued refusal to pay 
becomes a repuciatory breach. This is similar to a delict of nuisance 
where the plaintiff has to prove that the subject nuisance has been 
continuing, 


13.21 Consequential losses 


Consequential damages may be tecovered if it is determined such 
damages were reasonably foreseeable or within the contemplation of 
the patties at the time of the contract. ‘This is a factual determination 
that could lead to the Contractor's lability for an enormous loss. For 
example, the cost to complete unfinished work on time and the loss 
on operating revenue, an Employer might claim as a result of late 
completion, 


Where a party sustains a loss by reason of a breach of contract, so. 
far as money can do it, the party shall be placed in the same 

with regard to damages, as if the contract had been performed. The 
general rule is thought to be compensatory, where the rule in Hadley 
v Baxendale remains clear. “Whete two parties have made a contract 
which one of them has broken, the damages which the other party 
‘ought to receive in sespect of such breach of contract should be such as 
‘may fairly and reasonably be considered either (1) arising naturally, ie 
according to the usual course of things from such breach of contract 
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itself, of (2) such as may reasonably be supposed to have been in the 
contemplation of both parties ar the time they madle the conract, as the 
probable result of the breach of it.” 


However, a party relying on a consequential loss must have actual 
knowledge at the time of the contract of special circumstances likely to 
‘cause the loss; otherwise the damages are considered as too remote to be 
recoverable, Depending upon the facts ofa particular case, consequential 
damages may include lost profits, loss of bonding capacity, loss of 
‘business reputation, loss of use, diminution in value, lost cental income 
‘or unabsorbed of under absorbed home-office overhead resulting from 
the delay. More commonly the cae of consultancy fees additionally 
paid by the Employer is consequential to the delay by the Contractor. 
"To determine which consequential damages are recoverable, the Cousts 
apply the test of foresceability. These consequential damages that the 
Party breaching the conteact knew of reasonably should have foreseen 
would result from a breach (at the time of contract formation) are 
recoverable; those the party did not know and should not reasonably 
have foreseen are not recoverable. Damages that are not reasonably 
foreseeable are literally referred to as remote damages. 


In nutshell, the parties can maximise recovery for damages (or 
‘minimise exposure to damages) in several ways, Parties to the contract 
‘ean include a waiver of consequential damages and a liquidated damages 
provision. However, that there may be disect damages that are not 
included within the purview of a liquidated damage provision and, of 
couse, fall outside the waiver of consequential damages. ‘These direct 
damages could include, for example, any costs to repair or replace 
negligently constructed work, expert costs to investigate existence 
of design e#rors, and demolition, dismantling or other taking away 


Consequential damages are not simply damages beyond direct 
property damages as mentioned. They are much narrower as cleatly 
foreseeable with special knowledge. They axe not necessarily economic 
losses. When negotiating a contract the parties should consider those 
damages which they expect to be secoverable, and those which will be 
‘excluded, of limited, in the event ofa loss. Courts will only enforce the 
nartow meaning of the words used to exclude of limit eesponsibility. 
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Where the parties agece to exclude ot limit damages for overheads, loss 
of profit, or additional costs to bring che project back to the level, then, 
those potential losses should be specifically excluded ot limited by the 
terms of the contract in writing, 


Accordingly, losses can be recovered under two Limbs namely the 
losses arise naturally, according to the usual course of things, as the 
result of the breach (first mb; of the losses that were contemplated 
by the parties, at the time the parties made the conteact, as being the 
probable result of che breach Gecond limb). Consequential loss in 
constuction contracts is equated with the second limb, as they are 
often be specified clearly in writing, such as payments to consultants 
ducing period under liquidated damages. 


If the Contractor is entitled to an extension of time, the Employer 
will not be entitled to recover financial loss suffered ini consequence of 
the delay. Ifthe Contractor is not entitled to an extension of time, then, 
the Employer will be entitled to recover liquidated damages for delay. In 
case the liquidated damages have not been ageced, he could be entitled 
to recover his actual financial loss, The insurances normally effected 
byC 

financial loss resulting, from loss or damage to the concract works. Also, 


mntractors do not provide the Employer with an indemnity against 


the conditions of conteact do not stipulate an insurance coverage to 
include this exposure. 


‘A limitation clause gives the parties the ability to eap certain types 
of losses at an ageced maximum, The Contractor's liability for loss of 
use, loss of profit or other consequential loss arising in respect of the 
liability of the Contractor shall be limited to the amount, if any, named. 
in the Contract. However, where a penalty period prevails, meaning 
that the Employer cannot use the facility, or that an opportunity to 
make a profit has been lost, a ‘Toss of use’ of ‘loss of profit claims would. 
succeed only up to the amount of any agreed cap, one of which is the 
payments to consultants, as specified in the contract. This compensation 
to the Employer shall be the amount payable to the Consultants whose 
deployment has been made mandatory because of the extension of 
services during the prolonged period. 
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13.22 Unsound construction 


Hardly the legal parameters for unsound construction are come across. 
Litesaly, it could be a defect in construction that causes the structure of 
the building dangerous for human habitation. Because of the deteimental 
nature of the issue, many legal systems have intervened, recognized 
and imposed a couple of rulings as fundamental to any consteuction 
contract, Accordingly, unsound construction has been fallen a part of 
decennial liability in which the Contractor and design consultants are 
jnintly liable for the cost of rectifying structural defects that appeat in 
2 building or structure within a specified period of time, usually 10 
years, and in some cases 15 years. As discussed previously, decennial 
liability goes heyond the limits of mere professional indemnity where 
4 consultant is liable for negligence, errors and omissions for a limized 
‘number of years, depending on the type of services. 


‘Also, the decennial liability, overlapping the principles of tort and 
contract, sometimes takes a different approach in the burden of proof 
Its not necessary to prove any negligence or breach of contract andno 
fault is necessary in order for liability to arise. Total or partial collapses 
of the building and/or a defect threatening the stability or safety of 
the stnuctuse are the trigger events recognized in the scope of liability 
and irartaches notwithstanding that the collapse or defect is caused by 
sub surface conditions or that the Employer approved the defective 
work. More over, the agreements pusporting to exclude decennial 
liability are considered w be voxd. Contractors and consuliants are 
tunable to pass the risk of decennial linbility down to ts sub Contenctors 
and sub consultants, However, the design consultants who have no 
involvement in construction supervision is liable only for the design 
errors. Overseeing the construction works results in the consultants 
being jointly and severally Hable with the Contractor for design and 
workmanship. This ‘joint lability has been imposed because of the 
inability oF if no the difficulty to apportion the ‘blame’ between wo 
‘entities in monetary terms, regardless of where the faule should truly 
lie 


Since the decennial liability falls outside the standard coverage 
of the Contracter’s all risks policy and its expiry with the issue of 
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practical completion cert 
period, decennial liability is not a matter for insurance. This has been 
exacerbated by the fact that the level of indemnity is not suffici 


te oF at least at the end of defects liability 


meet the losses caused by a structural defect since the extent of some 
defects to result in a structure having to be demolished and rebuilt. Tris, 
therefore by no means certain that such policies, cither the Contractors? 
all tisk policy of the consultants’ professional indemnity ins 

may respond to suck claims related to unsound construction causing 
structural defects, imperfections, sheinkages, early obsoleteness, 
deterioration or ull 


nately the collapse 


Usually, che Contractor's liability on safety for instance is operat 
for 10 years. As such, the maintenance certificate does not end the 
Conteactor’s liability for detects. It does not deny the Employer the 
opportunity to claim for defects that arise beyond such certificate 
into the limitation period, ‘The Conteactor is liable for defects due to 
unsound construction, whi not detected or deliberately hidden 
in worse case eventualities, during the currency of the works. 


13.23 Strict liability 
Although bad intention (alas) oF negligence (aya) is crucial wo leyal 
liability for causing haem o¢ loss to another, a legal responsibility for 
tnaeen of loss caused to another may arise even when there fs no intention 
to cause harm or no negligence. This is described as liability without 
fault o¢ ‘no-fault’ Hability or strict liability. No faule libility without 
proof of fault is thus clearly distinguished Grom ‘fault liability based 
oon intentionally weongful or careless conduct. 


Strict liability recognizes the concept of risk sharing. A person 
who ereates the tisk must be liable for the consequences irrespective 
of his mentality. When faule becomes the exclusive basis for imposing 
liability the victim has to absotb the total loss. The loss falls on the 
vietim, and the creator of the risk is exempr because he does not intend 
to cause the loss ot takes all reasonable precautions to avoid it. Thus a 
manufacturer ofa product can avoid Hability to a consumer or resident 
of an industeial area for loss caused by defective products of pollution, 
for instance. ‘They can show that there was no intention to eause harm, 
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and all that is reasonable precautions had been taken to avoid haem or 
loss to the consumer or residents. 


13.24 Defects liability 


Where the Contractor fails to sectify defects, the Employer may take 
those works ourof the hands of the Cenrractor and perform those works 
at the Contractor's expense. There is a fundamental misconception as 
to the narute of this obligation, however. The defects lability provision 
constitutes both right and obligation. 


1 is the privilege of dhe Contractor to be entitled co retum 1 
the site and rectify defects as they might appear duting the defects 
liability period. The alternative would be for the Employer w have the 
defects rectified by othets, at the Contractor's expense, and to deduct 
the costs of thar rectification From the serainage still being withheld 
by the Employer. It would be substantially cheaper, as a rule, for the 
Contractor to attend the site and rectify the works himself. In this 
respect, the provision constitutes an obligation on the Contractor to 
attend and rectify. 


Any outstanding work, which should be completed during the 
period of maintenance, shall be commenced as soon 2s practicable 
after practical completion. This means that the Contractor is not 
intended to wait tll the brink of the expiry of maintenance period, 
‘The Contractor in the meantime may identify whether defects detected 
dusting maintenance period are his Hability or due to some other causes 
for which he is aot responsible. Defects fallen apart of his shortcomings 
should be intimated to the Engineer. The Contractor has aright to enter 
into the site and forthwith attend to defeets with a view to minimise 
his costs and is why the Employer must Facilitate him in undertaking. 
defects at any point of time. However, this is arguable depending on 
the nature of defects 


Although, the usual wear and tear has been exempted from the 
‘maintenance liability, the term ‘defect’ has been elaborated to cover 
‘works of similar natuce including repair, amendment, reconstruction, 
rectification and making good defects, imperfections, shrinkages and 
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other faults such as cracks. The Contractor’ obligation goes beyond 
tepaiting defects that are a direct consequence of his defaults. 


Any defects, shrinkages of other faults arising ducing this period 
due to defective materials or workmanship must be put right by che 
Contractor at his own expense, unless he proves that such work were 
necessitated due «© no fault of his. While the Contractor has the 
obligation to put right any defects that appear, the Employer who 
discovered defects should operate the contractual defects. lability 
proceduse. If however, he finds any defect not rectified, he should 
inform the Contractor in writing and the certificate should be issued 
only after such defects ate rectified. 


A search is made by the Contractor for defects. The Contractor 
is reimbursed any cost expended by him in carrying our rectification 
of defects identified during his search, which were not fallen within 
his lability. This does nor prevent the Engineer to issue a list of snag, 
detected at any point of time before expiry of maintenance period. 


‘The defects liability clause does not act as an exclusion clause 
Even if 4 defect is not enlisted at not noticed by the Contractor, the 
Contractor is stil liable for it. For instance, a plant which is planned to 
peaduce 99% function can only an technical reasons produce to a level 
of 65% function. As the Employer could not achieve the desired level 
fof output, the plant would be totally useless However, the Employer 
would be entitled to claim wasted expenditure, lost profit ot any other 
Financial cost but it is not likely that he would those elements for the 
ceatire life of the plant (as it might reasonably be expected that if the 
peaduct was physically capable of being produced he would engage 
another Conteactor to seetify within a reasonable period of tims) 


13.25 Cessation of Employer's liability 


The Employer shall norbe Kable to theContractor for any matter or thing, 
under ot in connection with the Contract or execution of the Works, 
except to the extent that the Contract shall have included an amount 
expressly for it in the Final Statement and Statement at completion (as 
described in Sub-Clause 14.10 in the FIDIC Red book). 
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However, this sub clause shall not limit the Employer's liability 
tundet his indemnification obligations, or the Employer's hability in any 
case of fraud, deliberate default or reckless misconduct by the Employer. 
It should also be subject to the clause titled ‘unfulfilled obligations’ 
Since this contractual cessation ceases liability, any unsettled claim 
pending resolution is usually taken up before the final certificate, oF 
‘optionally, the Contractors refain from signing such certificate 


13.26 Summary 


When a party to a contract commits a breach, there are three avenues 
principally open for the other party to follow. Firstly, he can enforce or 
uphold the contract and insist upon the agreed performance ie. he can 
insist upon specific performance. Secondly, he can uphold the contract 
bur accept a defective performance. Thirdly, he can resile from the 
contract, ie. cancel the conteact. 


Both the Conteactor and the Employer shall remain liable for 
the fulfilment of any obligation incurred under the provisions of the 
contract prin to the issue of the defects lability certificate which remains 
tunperformed at the time of such certificate is issued. A conteact shall be 
deemed to remain in force between the parties solely for the purpose 
of determining the nature and extent of any such obligations. 


Sometimes, the Employer’s prevention in form of hindrance, 
‘obstruction ot lack of cooperation, may be so serious as to indicate an 
intention nor ro be bound by the contract. This has been held to be 
the ease where an Employer wrongfully ordered the C 

complete the work, where an Employer failed to provide the necessary 
drawings as requieed by the contract and where an Employer presuming, 
that work was falling behind schedule, employed another Contractor to 
carry out part of the work, However, the clause ‘Lin fulfilled Obligations’ 
does not construe any meaning that the Employer or Contractor could 
after the issue of maintenance certificate expect either party to be liable 
to comply with any matter. ‘The liabilities of the patties are confined to 
matters that had arisen prior to the issue of maintenance certificate. 


CHAPTER 14 
SETTLEMENT OF DISPUTES. 


14.1 Inteoduction 


Construction contracts have been promoting the concep of multé-sered 
dispute resolution apparently because of inherent advantages attached 
with the process at many distinct and escalating stages of a dispute 
“Techniques which ate commonly incorporated into multi-tiered dispute 
resolution clauses include negotiation, mediation, expert determination, 
and arbitration and finally the Courts as the tiers escalate. For instance 
the latest FIDIC. version the clause 20 provides for a multi-tiered 
dispute resolution procedure, starting from submitting a claim to the 
Engineer, who makes a determination under sub-clause 3.5, referting 
to the Dispute Adjudication Board (DAB) for its decision, giving a 
notice of dissatisfaction ia respect of their decision, amicable settlement 


aad then the arbitration. Conditions of contract mandate the disputants 
to follow this gauntlet without skipping a tier in between, 


A reason for using muki-tiered dispute resolution is to improve 
efficiency and lower the cost in pursuit of a settlement. Arbitration, 
while an effective method of dispute resolution, can be costly and 
time consuming, A muld-tiered process also acts asa filtering process, 
saving both time and money by addressing more basic disputes at a 
lower level while shifeing disputes all the way in a hierarchy for easly 
segolution and minimum hostility. 


While such 4 process provides certain advantages over the 
traditional one-off forms, the gauntlet can inerease the risk of failure 
‘Making the tight choice is therefore important. As a technique, there 
is scope for multiplicity of disputes. As disputes may arise ar different 
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times under a contract, patties are able to get into the dispute resolution 
process for each dispute when it arises. ‘The danger is when the same 
subject matter is taken up in the multiple processes. Another example 
is when different categories of elisputes are dealt differently with his 
mechanism. If disputes arise simultaneously of sequentially and there 


ace questions of technical and contractual nature for which an expert 
determination and arbitration has been advised respectively, it may 
create inefficiency in managing the dispute as a process and may even 
lead to inconsistent findings. 


In nutshell, multi-tiered process is valuable in relation to large 
construction contracts which inevitably involve conflicts amongst a 
larger audience of disputants. A well-structured multi-tiered clause can 
therefore effectively deal with a range of conflicts with a minimum of 
disruption to the project execution. 


14.2 What crystallizes a dispute? 


Literally, a dispute is a difference of opinion of conflict of interest. 
Although there is no legal definition of the cexm ‘disput 

Court decisions have set aut guidelines as to how a dispute may emerge. 
‘Though the term ‘dispute’ is to be given the meaning in ordinary 
sense, a dispute in construction. contracts essentially takes a different 


dimension. A dispute in constuction is neither an issue not a claim, 
pending settlement. In order for a dispute to arise, there should be 
an issue (or a couple of issues connected with), be them commercial, 
contractual or technical, escalated to a formal claim, submitted by 
claimant and disagreed or denied by the respondent, and then disputed 
bby the claimant. Hence, the issuc, claim and dispute is the escalation 
and if no claim is submitted, chen no dispure can arise by definition, 
‘The mere fact that one party notifies the other of a claim does not 
automatically give rise (0 a dispute. A dispute does not arise until and 
unless it emerges that the claim is not admitted by the respondent. 
Even an upfront denial on the ground of incorrect format would not 
bbe a dispute up until the claimant formally norifies his intent ro start 
proceedings under the dispute clause. 
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One of the advantages of the above principle is that it avoids 
tefetence to an altemnative dispute settlement forum in circumstances 
where the respondent may be prepared 10 aclmit the claim bur has net 
had an opportunity to review it. In autshell, the respondent should 
have reasonable time frame in which to respond any claim. However & 
can nor be an ‘undated cheque’ for the respondent/ to take indefinite 
period of time for sesponse. Many standard forms are salient in this 
issue, however. Ifthe tespondent expressly rejects the claim by stating, 

that the sum claimed is not due under the contract, then 
a dispute has evolved. 


Although some Court cases have established the fact that the 
prolonged silence of negotiations infer that the claim is not admitted, 
so that a dispute has already been begun, it #8 essential chat the 
disgeuntled party invokes the dispute clause accordingly. This is 
because the ‘teasonableness’ is a teim relative to the contest in which 
itis used. Meanwhile, the imposition of a deadline for response does 
‘hot automatically curtail a reasonable time for response. Instead, it is 
important for the respondent to have an adequate time frame to make 
a fully fledged response, giving due regard to all the circumstances 
involved. 


Iwasheldin a Court case”, that il-defined claims will wot give rise 
to adispute even if met with an express non-admissicn. ‘The extent oF 
this l- definition is such thar the respondent can not sensibly respond 
tit. However, one would aiguc thar the clementof definition itscFis a 
matter to be revisited by the panel of arbitrators, for instance. Another 
example is that the dispute setdement forum has the power totrial out, 
‘open up of investigate the dispuse that is crystallized. Hence, a claim 
‘nce rejected by the Engineer can be reframed and resubmitted directly 
to an adjudicator, widh che intention dhat it will be iavestigated in 
mode of « dispute. The Engineer may well be having a defense against 
its divect reerence 10 adjudication (by overtaking him), on the basis 
thatit i «fresh claim that was not reviewed, decided or denied by the 
“Engincet A claim wihich had been refecred t adjudication was different 
from the claimwhich has heen made and rejected prior w acudication 
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and therefore no dispute had arisen in rclation to the claims that are 
referred to adjudication as the respondent had not had an opportunity 
to consider and to respond to i”, It is therefore important t sce 
whether the same claim is taken up at a later proceeding, Allied with 
this principle, one would argue and perhaps many tribunals admit, the 
fact that only the dispute referred to can be considered for investigation 
and then settlement, instead af a reciprocal claim submitted in response 
to the dim in trial 


14.3 Doctrine of seperability 


Settlement clauses have been attacked as void on the presumption that 
the conteact as a whole was induced by fraud, rescinded of terminated 
by its own terms. This would frustrate the intent of the parties since the 
Parties agreed in theie contract to eesolve all disputes by an alternative 
mechanism within the contractual machinery. To deal with this issue, 
asbitral panels and Courts have promulgated the ‘separability doctsine’ 
"The essence of this doctrine is thar settlement clause is an inclepencent 
agreement, separate from the remainder of the conteact in which itis 
contained. With this logic in mind, Courts have held that the settlement 
dlause does not ‘die’ along with the contract, could not be rescinded 
with a rescission notice for the contract as a whole and was not invalid 
for fraucl unless the arbitration clause itself was specifically induced 
by feaud. One of the implications of this doctrine is that the validity 
and effect of the settlement clause may be subject to local provisions 
than the other contractual provisions. Predominantly, the local law 
construes a contract, including any settlement clause. 


14.4 Negotiations 


A contmnerthar caters toll evenrualities is indeed rare, so that parties will 
have to curn to another side, willingly or unwillingly, for a settlement. 
This ss why negotiation has become a day to day phenomenon, whether 
rights have been reserved under contract. Negotiations help produce an 
accord upon courses of action whilst bargaining for collective advantage. 
As long as the participation is in good faith, negotiations help crafting 
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‘outcomes in satisfying various imteresss but parties who come with 
‘disty hands’ make a settlement difficult. However, negotiations are 
fee with rational negotiators who can walk away frm the negotiating 
table at will. If negotiators ate having concerns For their counterparts, 
amicable settlement is possible notwithstanding what the contract 
expressly forbids oF provides for 


Courts imply an obligation to negotiate in good fhith provided 
shat certain conditions are satisfied. The concept of good faith is 
encouraged in many standard forms also. Codes of conduct governing 
many professions also promote the concept of ‘fairness’ ‘reasonableness? 
and ‘impartiality’ at all times. The test of whether one has acted in 
‘good faith is a subjective one; the cases suggest honesty, and also the 
reasonableness in a given context. Also, there exists some mechanisms 
to tesolve disputes if the negotiations broke down, They are called 
‘altemative dispute resolution’ when Court of law is taken aside for 4 
while. Amongst the benefits accruable are the saving of time and cost, 
better relationships, less jab disruption, participation of all parties to 
conteol the outcome, and repute of the dispute confined within the 
parties. 


Conflicts of interest ate inevitable but a fair settlement is not. This 
' particulady because of barriers, strategic ot otherwise, inherently 
snvolved in any type of negotiations Every negotiation characteristically 
involves a tension, dilemma or what is otherwise called strain between 
individual interests and common interests. Parties prefer to maximize 
theie owa gains, basically commercial in nature, than the common 
‘interests, Another barrier arises as a result of agent’s position since in 
many disputes, the principal do not negotiate of participate on theie 
‘own behalf hut instead act through agents who may have somewhar 
different opinions than theie peinespals 


For instance, construction contracts involve Eaginsers to act as 
the Clerk of Work, Employers agent, or Employer's representative 
Quantity Sueveyors and ocher consultants who are not a party to the 
contract between the Contractor and the Employer act in capacity 
of the Engineer's representative and the level of authority to take 
decisions has been kept t a minimum. Instead chey act within the 
limits of delegation imposed under theie individual contracts so that 
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they simply follow the rules that govern contractual relationship, rights 
and obligations, and duties and roles of each party (Contractor and the 
mployes). This traditional approach could be sometimes a formula 
based stereo typeone where the parties have to live with it up until the 
issues reach in the hands of the Employer. 


Negotiations may fail Aver alia because of these bactices. One of the 
strategies is therefore the parties to create value and make the ‘pie’ bigger 
jin which cach party has a role to play in a synergistic way. With this 
vision in mind, dhe concept of value engineering has been recognized 
in many standaed forms, It will pethaps widen the scope of thinking. 
for better results in terms of cost and time, quality, workmanship and 
Performance. It s therefore important that consteuctive options are 
considered in the light of both parties’ interests and preferences. This 
suggests the significance of disclosure, openness, good faith and fair 
dealing, 


eis therefore unlikely to see in those who come up with pre 
for mutual benefit. Limitations of the agent to negotiate on behalf of 
1 to serve the 


sd ideas to the negotiation table may ever contribute anything, 


someone else may sometimes induce behaviors that 
interests of the principal itself, 


14.5. The concept of fairness 


“A reasonable degree of cooperation is implied from both parties in the 
Process of determining values and settling various issues. Further, the 

wake their own 
assessment in absence of such mutual aid based on whatever hona-fide 


Engineer or his representatives where authorised may 


evidence, as available as befits the situation. However the Enginece is 
‘not supposed ro act in aiimavirs under any circumstance For example, 
the Engincer has no power to vary the contract itself or overrule the 
mechanism in valuing varied work, whenever the contract is crystal 
clear in the esteem. Only the parties to the conteict may alter the 


‘contract on mutual consent 


8 


Contractual Dimemionsin Centinctisn 


Disputes have long been sefecred to the Engineer, who was in ahigh 
Lup position almost in every standard form of contract in two distinct 
soles; as the agent in protecting the interests of the Employes, and as 
the valuerinan independent capacity. Because of these two contrasting, 
roles in the same project, the Contractors may have been suspicious of 
impattiality bearing in mind that the Eagineer is semunerated by the 
Employer acting under a separate agreement with the Employer 
which the Conteactor és not a party. Later, FIDIC would have decided 
therefore that the role of Engineer acting in an independent tole should 
be revisited, When the Engineer's decision has aot been accepted by 
ether patty toa contract, the subsequent procedures have been usually 
addressed under ‘setlement cause Allin all, the Engineer's role in 
adjudicating disputes has been elementary. However, the sub-clause 3.5, 
Of the New Red Book keeps the Engineer under a contractual duty 10 
act faitly in all citcurnstances unless otherwise specified. For example, 
the granting of an extension of time requires the Engineer to follow 
the process set out in sub-clause 3.5; however, upon termination of 
the conteact by reason of Force majeure, the Engineer aot expressly 
required « comply with sub-clause 43 when determining the value 
of work done. Tn terms of liability, the Engineer becomes cotally a 
figurehead of the Emplyer due to the fact thatthe Engineer show be 
deemed as representing the Employer. However, itis important that the 
Engineer does not acton his owa opinion on matters such as valuations, 
defects, entislements and particulatly in deciding disputes seferred 0 
him, In this function, the principle that applies is that the Engineer is 
seqquited to teach his decisicns faisly within the conteact. This is known 
as the swtilife psinciple™ in demystifying the Engineer's function. 

Coutts have clearly held that the compliance with the rules of natural 
justice is of those acts judicially such as judges and asbiirators, bur not 
of the Engineer, who should essentially give decisions independently 
and honestly, The Engineer has roact fatly so Iong-as winar is tempered 
to the particular facts and occasion, 


‘The introduction of adjudication as a new process of dispute 
segolution has awakened everyone on the concept of impartiality and 
pnarusal justice. The stent to which these concepts apply toan Engineer 
in conventional contracts depends on the sole, Generally, the 


Tor Suneitiew Thackiah [1974] ACT 
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is required to act impartially as between the parties, notwithstanding, 
that the Engineer is retained, and paid, by the Employer. As Corbett! 
contends this stipulation 

professional obligation of the Engineer” Now the term impartiality” 
disappears. What is substituted is a requirement thatthe determinations 
of the Engineer shall be “fir. 


vas tested in previous conditions as a 


‘Much of the construction contracts involve the use of professional 
skill and judgment in deciding whether work has achieved a particular 
standard; for example workmanship of a finished surface texture. This 
is resolved by adopting the opinion or satisfaction of the Engineer as 
a yardstick. However, such statements of opinion ot satisfaction are 
‘not measurable, final nor binding, on the parties without express and 
clear provisions in the contract. The question remaias as to what extent 
‘opinions, approvals and statements of satisfaction are binding, on the 
parties. Although there is an clement of subjectivity attached to in any 
‘complex technical issue, the quality of performance measures caa be 


calibrated using sophisticated tools and advanced software, 


‘The FIDIC forms do nor expressly stare that the works should be 
‘carried out to the Engineer's satisfaction, The Red form in which the 
Employer is responsible for design, except where specified otherwise, 
requires the Contractorto followinstractions and the contrict procedures 
imply that consents and approvals will be given as the works proceed. 
Another argument is thar the Engineer can not use discretion other 
than in forming his opinion ot satisfaction. Some argue in conteary that 
itis discrerin the Engineer can move onto taking impartial decisions 
and not necessarily the authorty where the Engineer has nothing to 


db other than simply usiag authority. An element of idiosynceasy is 
however inevitable in both ways. The old clause 2.6 makes express 
‘what ic otherwise generally accepted as an implied term of the conteact 
namely the Engineer must act impartially when performing his role as 
an independent cettifict. All ofthe functions to be carried out shall be 
under the contract, without prejudice to the rights and obligations of 
the parties. Whet is important is to have adequate authority vested in 
the Engineer's regime, 


TW? FIDIC Rh Faltion, A Practical Legal Guide by KC Garhett (1991) 
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14.6 The premise behind delegation 


The Engineer shall delegate part of his scope of services 1 the 

1 Any weitten 
instruction or approval given by the Engineer's representative to the 
Contractor within the terms of delegation shall bind the Conteactor and 
the Employer as though it had been given by the Engineer. However, 
any failure of the Engineer's representative to disapprove wotk ot 


Engineer's representative on the approval of the Employ 


material does not harm the Engineer's power t subsequently order 
pulling down, eemoval or breaking up such work or materal of inferior 
quality 


A fair amount of tolerance has been usually vested in the Contractor 
to be more flexible in dealing with the matters within the subject 
delegation. The Contractor may express dissatisfaction, query any 
communication, action of decision of the Engineer's representative 
and refer such matters to the Engincer’s attention. Of course under 
justifiable grounds, the Engineer may confirm, reverse or vary a 
decision takea by his eeprescatative. The Engineer may also extend the 
delegated powers from time to time within the terms of his engagement 
subject to approval of the Employer. Where this is done both the 
Contractor and Employer are to be provided with a copy of all such 
weitcen delegations. 


Unlike some other forms of contiact, it appears no significant 
constraint on the scope of delegation in FIDIC based locally treated 
contracts adopted in countries where civil codified law prevails. The 
parties must carefully note the limitations of the powers delegated by 
making cross-reference to other parts of the contcact document/s. The 
Engineer's representative is merely acting on behalf of the Engineer and 
can not exercise any discretion of independence in executing his sole, 
which is basically supervisory, Ina capacity of making recommendations 
on technical, commercial or contractual issues, depending on the season 
of appointment, this sole has taken a judgemental modle, However, the 
ncuteality of both the Engineer's representative and the Enginece is 
often questioned, given that they both are at the Employer's payroll 


as 
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14.7 Determination fair by both parties 


"The Engineeris undera contractual duty tw exercise fair determination’ 
‘This relates to any kind of assessment on additional cost and time, 
valuation of varied work, clarifying ambiguities, approval of works 
and confirming satisfaction etc, all of which requites a professional 
approach. However, the term ‘fair determination’ is always debatable, 
probably because the Engineer moves from being an Employer’ agent 
ro being an independent advisor, in the same project. 


Surprisingly, the Engineer coukd mean any person nominated to 
represent the Employer in the designation of Engineer. This ‘contractual’ 
Engineer plays the role of Employer's agent in some cases to protect 
the Employer's intetests. An argument is that the Engineer must not 
bbe too remote and both parties arc entitled to receive ‘benefits’ of the 
Engineer's expertise on all matters. The Engineer is therefore required 
ro act faitly between and independently of the pasties. However, the true 
Employer's agent has no independent function (acting as a professional 
exercising judgement in an even handed manner) but is simply an 


epitome of the Employer: 


However, the role of certifier is different to and separate from the 
role of Employer's agent although these two roles are often combined 
in one person. This distinction is important in all cases when decisions 
taken by the Engineer can beatanytime contested. Once the role extends 
beyond acting solely as the agent for the Employer, and particulatl 

when the role involves issuing certificates or approvals and requites 


‘expertise and discretion to some extent, the position becomes more 
‘complicated. Hence, it is necessary to look right through che contract 
documents to comprehend the four corners of the Engineer’ role, In 
‘many FIDIC based contracts, the Engineer is a quality audit, a certifier 
and an adjudicator. This distinction is inevitable due to very nature of 


construction and a part of which might in some cases be delegated 
to the Engineer's representative, such as cost consultancy. However 
‘one commonality is visible, where an assessment, interpretation or 
judgement is sought, the clauses havebeen focused towards the Engineer 
for decision undet ‘determination’ clause. The ‘impartial’ Engineer has 
returned in the New Red Book under the guise of this very clause 
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that states the Engineer is under a contractual duty to exercise “faie 
determination’, ‘These clauses relate to assessment of additional cost 
and/or time, valuation of varied work, clarifying ambiguities, approval 
‘of works and confirming satisfaction. 


14.8 The power of discretion 


A key word to distinguish herween the Bngineer®s roles is discretion 
It scems to have incorrectly assumed that the Engineer has no 
discretion whilst acting as the Employer's agent. It is not difficult 
to mount an argument that every function of the Engineer under 
the contract involved discretion at varying degrees and affects the 
rights and obligations of the parties. Accordingly every function of the 
Engincer could be subject to obligation of impartiality with the fact 
that the Engineer would not be able to function as the agent of the 


-mployer serving only the Employer interests, ‘The Employer would 
therefore be obliged to specify in the contract where the Engineer is 
required to obtain specific approval rather than where not required to 


exercise Engineer's discretion. This might be achieved by listing certain 
‘specific’ functions in part 2 of the conditions of contract in establishing, 
limitations of the Engi urther, the existence of an 
obligation that the Engineer be impartial may give cise to an argument 
that the Employer is obliged to nominate as the Engineer someone 
who is capable of such impartiality. Accordingly, the nomination of an 


2's discretion, 


employee of the 
be in accordance with the conteact. 


nployer who was obliged (o take instructions would, 


A certifier cannot bind his Employer under the contract oF vary 


contract, unless these powers are expressly given w him. In F 
the Engineer's power to certify is non-binding: he is usually only there 
to validate contractual claims for time and money and issue variation 
orders. So where a Contractor is entitled to a time extension for an 


excusable delay and is relyingzon proving a breach of contra 
acceleration costs as loss and expense, he does expect the certi 
act fairly and reasonably and within the timeseales in the contract for 
awarding a time extension. If the certifier actually fails to tespond to a 


time extension request within the prescribed timescale, it will probably 
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not amount to a breach of contract on the pact of his Employee. In 
Pacific Associates v Baxter, ix was held that 4 certifier owes no duty to 
the Contractor when certifying the works. The Contractor is therefore 
left to show that there is an implied term in the contract that requires 
the Employer to ensure the certifier performs his obligations properly 
‘This is indeed a tare proposition, 


14.9 Arbiteal proceedings 


Parties may become involvedin arbitration ona Court order, conteactually 
‘or by stipulation. In a Coutt ordered arbieration, the judge orders the 
part 

Court itself sometimes sponsors and facilitates the arbitration process. 


of their dispute, The 


to arbitrate the case upon certain asp 


Coust ordered arbitrations are non-binding, meaning that the party 
whoever dissatisfied with the award of the arbitrator may request a new 
tial. Under arbiteation by stipulation the parties agree to arbitrate after 
the dispute has arisen and choose the applicable rules and procedures 
to follow in the proceedings. Contractual arbitration is private and 
binding where the pasties have already chosen arbitration. There is no 
appeal process in the traditional arbitration so that the award is final 


Parties may prefer to negotiate a single, master or umbrella 
arbitration agreement as many contracts exist ina bilateral or 
‘multiareral relationship. ‘This master agreement can be incorporated 
into each separate contract by reference. Hiven if the arbitral clause will 
be somewhst different in some of the agteements, a master arbitration 
agreement can still be used, with slight modifications to suit any specific 


itis pretty obvious to have an arbitration agreement in writing, ‘The 
fist requirement for an arbitration clause is therefore that the parties 
agreement must expressly state thar they intend to resolve their disputes 
by arbitration. While this seems obvious, occasionally parties have 
agreed that any dispute shall be seferted to an institution that administers 
arbitration proceedings, without specifically mentioning arbiteation as 
the method for deciding their disputed issues. Institutions such as 
the ICC have other methods also for determining disputes namely 


103 Pacific Amocates v Bastee (1990) 1 QB 993, 
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conciliation, expert determination and pre-arbitral referee procedures, 
‘Thus, if the pasties wish their disputes decided by arbiteation, they 
should say so explicitly 


“There are nwo popular accords entered internationally by member 
countries to regulate the conduct of their acbiteal proceedings. The 
Convention on the Recognition and Enforcement of Foreign Arbiteal 
“Awards (New York Convention) and the Inter-American Convention 
fon International Commercial Arbitration (Panama Convention) ist 
the requirements that must be satisfied for an arbiteal agreement to be 
enforceable. 


Disputants choose arbitration because itis less formal than a Court 
hearing In arbitration, the Engineer can be called as a witness to 
give evidence before the arbitrator. No decision or ruling given by 
the Engineer shall disqualify him from being called as a witness and 
giving evidence in asbiteation. No pasty is telieved feom aay conteactual 
‘obligation by the reason of arbitration heing conducted during progress, 
meaning that the obligations of the pastics shall not be altered by 
reason of the arbitration, Confidentiality is another emerging factor. 
Although confidentiality is often cited as an advantage of arberation, 
most of the institutions’ arbitration mules do not require the parties, 
other than theadministeator and arbiteators, to maintain confidentiality 
of the proceedings, the award or any documents exchanged, 


14.9.1 Will Courts overtake? 


Courts will not usually trial our a ease when there is an arbitration 
clause i the contract for which the patties have entered into. Instead, 
Courts will uphold the contract agreement and ask the dispurants 
invoke the ‘dispute’ clause for a settlement. Pasties may mutually ageee 
ifthey wish torefer the case straightaway to Courts. [fone party wishes 
to refeain from arbitration, while thereis a provision in the conteact for 
aubitration, then itis entirely up to the party to submit valid grounds 
as to why it intends to bypass the arbiteation clause. For instance, if 
a4 person is made to sign a contract under duress, and the contract 
contains an arbitration clause highly favourable to the other patty, the 
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sved to that arbitration tribunal, Conversely a 
Court may be persuaded that the arbitration agreement itself is void 
having been signed under duress. 


14.9.2Can any case be arbitrated? 


Not all disputes ate arbitrable. Cases thar require judgments binding 
the general public are not arbitrable. Matters relating, to crimes and 
family law are genetally not considered arbitrable, as the powers of 
the parties to enter into an agreement upon these matters are at least 
restricted. In some disputes, some parts of a claim may be arbitrable 


and other pasts may not. For example, in a dispute over patent violation, 
a determination of whether a patent has been infringed could be 
adjudicated upon by an arbiteation tribunal, but the validity of a patent 
could not (as patents are subject to a process of registration, an atbiteal 


panel would have no power to intervene in patent registrations based 
upon its determination). Some legal orders testrict the possibility of 
arbiteation on the requirement of protecting weaker members of the 
public such as consumers, commuters ete. Also the Sharia matters in 
the Islamic context do not fall within the ambit of arbitration, 


Accordingly, one of the issues that occasionally arise is whether the 
type of dispute involved is arbitrable — that is, whether under a given 
view of public order or public policy a particular species of controversy 
may be arbitrated or litigated in the Courts. Hence, it would be useful 
for the patties to follow a line of legal investigation on the applicable 
aw to determine whether any likely disputes that may arise under their 


agreement are considered non-arbitrable 


14.9.3 Scott ve Avery clause 


It is a principle of law established in a case * far back én 1856 that 
pattics cannot by contract oust the Courts of their jusisdiction; but 
any person may covenant that no right of action shall accrue Ull a 
thied person has decided on any difference that may arise between 
himself and the other party to the covenant. These provide either that 

mation until an 


zo litigation shall be filed on the issues subject 10 li 
LOE Scott ve Avery (185 
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award has been issued on the arbitrable issues, making the completion 
of arbitration of some issues a condition precedent to litigation of 
others, of that the sespondent’s sole obligation will be to pay the 
pecuniary sum awarded in arbitration, These provisions are sometimes 
Found in insurance conteacts in which Courts may be authorized to 
decide liability issues while aibiteators to rule on damage claims. An 
express and clear provision in a contract thar defers any dispute first 
to atbiteation before any litigarion is commenced has been common in 


14: 


ADefining the scope of dispute 


In construction contracts, parties define the scope of the disputes 
encompassed within the arbieration clause, using the term “all dispute: 
pethaps encircling all types of controversies, without exception. 
However, the phease going on to say that ‘all disputes atising under 
this agreement” may then prechide arbitration of matters that are 
closely connected to the contract, but do not “arise out of it. If all 
potential disputes are intended to be encompassed, including tort 
claims, starurory claims, feaue:-in-the-incuicement claims, ete thar may 
arise from the relationship established by the parties’ agreement, then 
a broad form clause can be drafted, such as by the Following wording: 
‘all disputes arising out of, connected with, or relating in any way to this 
agrcement’. The phrases “under this contact”, “in connection with” 
and “in relation to” essentially limit the scope. The terms “in respect 
fof" and “with regard to” have been afforded a fairly-wide mesning, 
and the words “arising out of” have been construed to have the widest 
‘meaning, The latter gives the impression of an outward outlook. 


14.9.5 Final and binding nature 


Usually an atbiteation award once rendered will be “final and binding”. 
Theterm “finally settled” indicates thatthe parties intend the arbitrator's 
ruling to be final so that a Court will not try the case de novo. In this 
contest, “binding” means the pasties intend that the awaed will resolve 
the dispute and be enforceable in Courts. It does not mean that the 
parties are free to disregard, but the substance of che award will not 
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bbe reviewed by the Courts, Parties express their intent for Courts 10 
enforce the award without reviewing the evidentiary foundations of 

he ICC and LCIA Rules provide that any award shall be 
“binding” on the patties, and by submitting to those rules, the parties 
waive theie right to any form of recourse, to the extent such waiver 
‘may be validly made. ‘The AAA International Rules provide expressly 
in cleat terms that the award will be “final and binding” on the pasties. 
Hence, the terms ‘final’ and ‘binding? in the context of arbitration 
respectively purport the status of finality and legal enforceability, unless 
and until a Court may overturn the award. 


the award. 1 


14.10 A regime for multi party arbitration 


Ttis not unusual for the Employer to take a disputed issue with the work 
‘of both the consultant and the Contractor. For instance, a dispute that 
would be seemingly connected to a design fault might be taken to be 
a matter of unsound construction. A defect may be attributable to two 
‘0 more factors including poor design, bad workmanship and lack of 
supervision. The Employer can not begin a single arbitration procedure 
‘with both the consultants and the Contractor without an agreement 
‘on all parties, as the arbitration clause does not usually provide for 
a tripartite approach. If there is no general agreement the Employer 
will have no recourse other than to sue both the consultant and the 
Contractor, It would be unwise to commence separate arbitrations 
against the consultant and the Contiactor as these arbitrations would 
pethaps involve the same issue of defect. Separate arbitration hearings 
by different tribunals may also result in two inconsistent findings on 
the same issue. Considering a case where the Employer joined the 
Contractor as a co-defendant, the Contractor applied for a stay of 
proceedings in favour of arbitration, as there was an arbitration clause 
in the contract berween the Employer and the Conrractor. Tt would 
therefore be undesirable to have two proceedings before two different 
tribunals which might reach inconsistent findings. 


Although arbitration is frequently preferred to litigation (as it is 
seen in a more private basis allowing the patties to choose arbitrators 
with the relevant expertise to preside over theie dispute), it becomes 
1no longer applicable when the matter is connected with many parties 
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who are not patties to the arbitration agweement. For instance, many 
contracts have no mechanism for a third disputant to occupy in the 
dispute process although it stipulates a gauntlet for the parties to strictly 


comply with, 


As isthe case nearly in every construction project, Contractors have 
ho conteictual relationship with ‘outside’ consultants deployed in the 
same project in order © sely on grounds such as negligence, 

in turn may sue the Employers on the basis that, if the consuleant were 
Found to be liable to compensate the Contractor, the consultant would 
in turn claim an indemnity from the Employer. The Employer may 
apply for an order that the consultant's claim against the Employer be 
stayed in favour of arbitration, as the contract between the Employer 
and the consulmant conrained a provision for arbitration. The Employer 
may also apply for the Contractor’ claim against the consultant to be 
stayed in favour of arbitration om the grounds that both claims in the 
same construction project and that the Canteactor’s claim against the 
consultant involved matters that would affect and determine issues 
nployer and the Contractor had agreed w arbitrate, The 
Coutt may however take a view that, as both disputes ate related 
to the same project, ic would be unsatisfactory for the dispute to be 
arbitrated while the other was litigated because of the possibility of 
again inconsistent findings and decisions, unless there is a split clause 
authorizing the arbitration of certain disputes and litigation of others 


onsulant 


which the E 


Another example is where the Contractor submits a claim for loss 
and expense based on late instructions by the architect. The architect, 
‘may maintain the postion that whilst the instructions could have been 
issued a litle earlier, the Contractor's claim is grossly exaggerated and. 
submitted in bad faith in onder to recover some of is costs that were 
incusred on its own inefficiencies. If the Employer accepts the claim, it 
will need to obtain recourse from the architect. Ifthe Employer fights 
the claim, it will need the architect’s assistance to do so. but wi 

ced to obtain recompense from the architect if its challenge was to 
prove unsuccessful 


Examples in international construction are basically geoup- 
complaints that the work had not been done properly and contsined one 
ormore defects. An Employer may find himselfin a position of having, 
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to choose between the parties responsible: a Contractor ora consultant. 
What it does not wish is to find, having launched an. arbitration, that 
it fails (ex, the defect is one of design and the Contractor is not liable) 
and it has to start a fusther arbitration against the consultant designer, 
for example. Similarly, a prospective defendant may wish co bring in 
another party so as that the finding, is made which correctly apportions 
responsibility for the damage the subject of the arbitration, eg, one 
consultant liable along with another consultant. 


A sub-Conteactor loses money for having to comply with an 
instruction which derives from the Employer and it claims against the 
‘Contractor. The Contmetor does not, ideally, want the risk being liable to 
the sub-Contractor and have to start off all over again pursuing.a claim 
against the Employer. This is particularly the case if the Employer's 
defence is that completion was delayed because of matters for which 
the Conteactor would say was the responsibility of the sub-Contractor 
So too with the question of interpretation on the provisions common 
to more than one contract of sub-contract. 


Questions might therefore arise as to how arbiteation can be 
extended to third parties, how separate arbitration proceedings can 
be commenced, may these different proceedings be consolidated and 
under what conditions, if they cannot be consolidated, then to what 
‘extent can one overcome the difficulty in several parallel proceedings, 
‘may a party to the complex contractual structure intervene voluntarily 
in the proceedings; when several defendants having divergent interests 
do not want the same arbitrator, how does one go about constituting an 
arbitration panel, and so on. This is why multi-party axbitration should 
have a satisfactory regime in international construction disputes. Itwill 
tie all the parties together in a dispute thus avoid them operate in the 
shadow of contract privity. In nutshell, it won't be a eal ‘alternative’ 
to litigation if there is no ability ¢o bring in other parties who were 
related to the dispute or to allow other pasties to intervene in the 
dispute process. 
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14.11 Asbitration in a swift way 


Consteuction contracts often include an express requirement for the 
parties to perform their obligations under the contract despite the 
existence of a dispute, The contract may expressly stare that there is 
‘no fight to suspend work of terminate the contract, although they are 
Sometisnes inconsistent with the local law. For example, under English 
law, there is a statutory right to suspend work for aon payment which 
can not be excluded by contract. On the same token, the Employer may 
have the right w require a Contractor proceed with dhe variation 
despite the time and cost consequences not having been agreed in 
advance. 


Considering the aatute of the issues that has been accumulated in a 
project since a long time, parties are keen to have some mechanism to 
‘get their disputes sorted out as eathest as possible. There is a concern 
aboutthe escalating cost of arbitration, a doubtabout thedual role of the 
Engineer and the prepensity to obtain interimawards and temporisily- 
binding decisions with a view to facilitate uninterrupted progress and 
so forth, parties look for some thing chat works faster, which is far 
from the subtleties of legal arguments, freed of the complexities caused 
by Court lawyering, where the parties would be protected of other 
confrontational approaches. In synthesis, something like what a well 
known French atbiteator uses to define as a gentlemanly way to solve 
disputes between gentlemen, 


“There is usually a teem implied to the effect that the Employer will 
not prevent the Contractor from careying out works in accordance 
with the terms of the contract. It is fundamental to vietually every 
contract that obligations are mutually dependent, ebus.ic stantibus. This 
is sometimes referred to as the prevention principle and was an issue 
in the LIK Peak case! on a defective work discovered before practical 
completion had been achieved. The Employeewas responsible forlong 
delays due its failure to approve a scheme of remedial works. A dispute 
arose concerning the Contractor's entitlement to an extension of time. 
Unfortunately, there was no specific provision included for granting 
time extension when the Contractor is delayed by the Employer. 


195. Peak Construction (Liverpool) Lid v Meaney Foundations Lid [1970] 1 
PLR A 
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Where an act of prevention such as a delay in approving a remedial 
scheme causes delay, its essential that the contract includes a peovision 
for granting an extension of time. In the event a provision lacks the 
completion date faws away and the Contractor is obliged to finish 
within a reasonable time. As a result of the completion date that is no 
longer applicable, the Employer was unable to apply liquidated damages 
even though the Contractor may be responsible for some element of 
delay to the completion, ‘Thisis a classic example where swift solutions 
ace required to minimise potential losses suffered by parties, instead of 
allowing ‘loss to prevail where it Kes: 


In almost all the foregoing cicumstances, parties seek speedy, 
fesible and fair outcomes rather than indulged in too formal and 
rigid procedures. Time is more than money and partics have sealized 
the importance of solving their conflicts of opinion at the site level, 
particulady when the contract documents are dead silent in some 
fundamental issues. This is where ‘Swift’ arbitration comes into play 
in the context of construction, It should however be noted that some 
structural format is essentially a helping hand to cegulate this form of 
dispute mechanism, 


The formulais tharlonger the proceeclings, the more they are likely 
to cost. Ifarbitestions can fairly be completed in a shorter period, the 
parties will yet their result soon and the cost burden is less. 100 day 
arbitration’ for instance is a proceduce that runs on a short timetable, 
giving both parties an opportunity eo present their cases initially, These 
inchide provisions for hearing lasting no more than 10 days, 7 days for 
closing submissions and 28 days for the award, as a thumb ule. Ifa 
period of more or less than 100 days is required, then this could be 
agreed by the parties, or by the arbitrator, if given the power to do so. 
However, a key point is chat substantial and complex arbitrations can 
bbe dealt with far more quickly and efficiently chan has traditionally 
bbeen the case. 


14.12 Adjudication 


Adjudication is a process by which a presentation of a case is supported 
by evidence, together with counter argument/s to an adjudicator, who 
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is undertaking an inquisitorial role in reaching a bincling, enforceable 
decision, The ‘decision’ if not complied with is enforceable by the 
winning party in the Courts. Hence, adjudication involves referring a 
dispute to an adjudicator, who must issue a decision, usually within 28 
days, subject to any agieed extension, The adjudicator’s decision is then 
binding on the parties,and the Cousts will enforce compliance, with no 
right of appeal on fact or law. However, either purty retains the right to 
have the dispute se-heard in Court of arbitration, as appropriate. 


Fiest and foremostis that parties are generally happier with a short 
form procedure, as equally highlighted in other forms, than with a Full 
examination of every issue. Secondly, it is possible for disputes to be 
dealt with faisly, in a much shorter period than had previously been 
believed possible. ‘Thirdly, the issues and questions prepared by the 
adjudicator together with any concerns for a settlement could bring 
time saving. This is the generic purview of adjudication. However, 
adjudication may not necessarily achieve final settlement ofa dispute 
because either of the parties has the right to have the same dispute 
heard afiesh in court (or where the contract specifies arbitration, in 
arbitration proceedings). Nevertheless, recent experience shows that 
the majority of adjudication decisions are accepted by the parties as the 
final result. It will almost certainly be quicker and less expensive than 
arbitration oF litigation 


Natusal justice is today a matter of concern in the practice of 
adjudication, as in other forms of settlement Ir is ahour ensuring 
faieness as between the parties, that they know the case against them 
andl are able to submir their own arguments and documents within the 
procedural framework and to have enough time to do so commensurate 
with the timescales of adjudication, Tt also involves the adjudicator 
censuting that he of she acts impartially as well as having no interest in 
the outcome of the adiudication. 


14.13 Amicable settlement 


Parties have a choice in the way their disputes are resolved and 
administered in case they choose an alternative form of settlement. 
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‘They are no longer required to submit to the sovercign jurisdiction 
of the local or international Courts and absorb the procedural and 
evidential burdens. More frequently, by reason of the increasing 
popularity of ADR, parties prefer the option of retaining control in 
the whole dispute process rather than handing their fate over to a third 
neutral. ‘This has resuked in a change in the maaner the construction 
contracts are formulated. Many, including standard forms, promote 
that parties undertake a process of amicable dispute resolution than 
ever before. 


Compared to other modes of dispute resolution, amicable 
settlement is preferred because of inherent advantages, one of which is 
that the dispute can be treated internally. Amicable settlement as a non 
adversarial approach is now being developed into a formal process in 
many standard forms. For instance, once a notice of dissatisfaction has 
‘been given undler sub clause 20.4 in FIDIC Red book, both parties shall 
attempt to settle theie dispute amicably before the commencement of 
arbiteation. However, unless both parties agece otherwise, arbitration 
‘may be commenced on or after the fifty-sixth day after the day on 
which the notice of dissatisfaction was given, even if no attempt at 
amicable settlement hes been made. 


According to FIDIC guide" where this procedure was first 
appeared, the reason for the relevant sub clause is to give an express 
right for the parties to enter into negotiations when there is no reference 
ro amicable sertlement in the contract, despite of various bargains that 
‘would have taken place casually on ad hoe basis, 


It is unlikely thar a party will refer a dispute to the dispute 
adjudication board (DAB) unless and until the dispute has been 
negotiated for some time, and without success. ‘The time limits for 
the DAB operation already foresee up to some three and half months 
before a DAB determination is received from the DAB, during which 
the patties are still free to pursue amicable settlement. Itis also possible 
that a minimum of 56 days for negotiations may lead the parties t0 
significantly different views towards a faie resolution, Top ofall, parties 
fed up with the stereo type process will eventually result in a stop-over 
settlement that may case out hardship over the dispute. Pasties under 
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circumstances may not invoke the neet step in the gauntlet because 
the issues can be easily sorted out within the contractual machinery 
itself, 


14.14 Mediation 


‘Mediation isa form of resolution aiming to assist disputants in reaching, 
‘a natural, practical and lasting consensus. Whether an agreement results 
‘or not, the parties themselves determine the outcome. Alehough the total 
idea behind mediation is to facilitate the parties to resolve the dispute 
fon their own terms, che tendency is 10 fail mediation in construction 
unless the mediator actively intervenes in changing the dynamics of 
the conflict by conteactual, financial and technical evaluations, as the 
case may be. ‘The argument to contrary is that the mediator in doing 
so acts beyond what is truly expected in mediation so that the outeo 

is asbiteal to some extent rather than consensual, However, this is not 
necessarily the case in the exception of construction where the key 
elements of mediation such as neutrality and impartiality can still 
be secured as long as the mediator does not step over the line into 


judgement. 


Mediators eventuully bring skills of naming, framingand refriming, 
the issues and options with values and ethics. These altogether help 
mediators respond to the interests of the patties undoubtedly of 
course, without restrictions of the law. ‘This ‘responsiveness’ shows 
how mediation as a process is informal, flexibie and collaborarive. A. 
mediator owes a moral duty to guide the patties towards a settlement 
within the limits of neuteality and impartiality. Vet fairness and finality 
is wholly the dispurants’ prerogative 
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14.14.1 Mediator’s orientation 


Loveand Kovach (1996) argue that ‘evaluative’ mediation is something. 
‘of an oxymoron, The evaluation mediator in deciding for the parties 
is therefore not so different from traditional judges and arbitrators. 
In this way, mediators compromise neutrality leading to a settlement 
in favour of the patty with the strongest legal argument. Another 
argument is that this tends to encourage the pacties to be competitive 
and adversarial. Where a mediator provides an opinion which can 
seriously disadvantage one of the parties, that party may even withdraw 
feom the mediation. If the neutral takes on an additional role, thea the 
decision making process becomes mixed. Hence, the mediators must 
avoid such ‘teash and bash’ approach that blurs the line of demarcation 
between mediation and other ADR processes, they argue. 


The map of mediation universe called Riskin’s Grid has taken an 
artempr to define the mediator’s orientation. Riskin (1996) contends, 
thar the range of mediation practice encompasses a wide array of 
evaluative conduct by the mediator. If the parties require advice on the 
parameters of settlement based on law, industry practice, or technology, 
Riskin advocates the appointment of suitably qualified mediators with 
an evaluative orientation, which is then the right 
‘issues. Conversely, if the parties believe that they themselves are better 
phiced to develop creative outcomes, then a mediator with a facilitative 
orientation is fair enough. Although the intention is to define what 
‘can, does, and should happen in mediation, the proponents of purist 
“facilitative? approach argue that the grid has vended to legitimize the 
‘evaluative activities under the label of mediation. They argue that the 
‘mediator should nat answer the questions such as what is fait, what is 
amicable, how the Court may interpret ete. They say itis strictly the job 
of the pasties themselves, 


107 Kimbedloc Kc Kovach & Lela P Love, “Evaluative” Mediation lean 
Oxymoeon, 1 ALTERNATIVES TO HIGH COST LITIG. 31, 31 (1990. 
108 Leonard L-Riskin, Understanding Mediators’ Orientations, Strategies ant 
‘Techniques: A Guid for the Perplexed, 1 HARV. NEGOTIATION L. RE 
24.1990) 
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However much criticism has been levelled against evaluative 
mediation, Sam Imperati (1997) sees evaluaive mediation ranges 
fcom soft 10 hare, Feom saising options to adviee on outcomes to apply 
presstire on a settlement. Further, Richard, Wilmot and Smith (1997)! 
argue the hallmark of a good mediator is the ability to provide a reality 
check without stepping over the line into judgment, which is a matter 
of competence. 


1414.2 Should mediators have immune? 


|As mentioned, mediation is a form of alternative dispute resolution 
aiming to assist dispurants in reaching a narural, penetical and lasting: 
consensus. Its an informal yet structured process in which the mediator 
does not determine outcome but helps individuals work thugh and 
resolve on theie own terms, Unlike a judge of arbitrator, the mediator 
does not decide who is right ar weong of impose a solution, 


However, there is always a ha ho on lack of care, misconduct and 
competency of the mediator, which includes, for example, a mediator 
failed to attend at an agrced time for mediation, ot that mediator 
incompetence itself was what caused the termination of the sessions 
Complaints about care also include that a party relied on incorsect 
advice given by a mediator, or the mediator failed to prevent the parties 
making anillegal, unfair or unworkable agreement or failed to disclose 
to a party that hatm was threatened to them in circumstances where 
it would be reasonable ro expect disclosure. Another complaint is also 
that a mediator made an unnecessary interference, applied duress of 
misled a party in some material way. 


Absolute immunity enables a person fully avoid trial of a claim 
made against him so that he is not required to defend a claim by 
showing that he acted in good faith and without malice. Judges retain 
immunity for theie independence in line with the policy to protect the 
citizen. This usually extends to others engaged in the administeation 
109 Sumuel} Tenperas, Mediator Practice Models: The Intersection of Ethics and 
Solistic Practices ia Medianon, 706 WILLAMETTE LAW REVIEW 333, Summer 
1097 

110. Consteuction conteacts law and practice, Wimot-Smith, QC Richard (1997) 
Onfoed University Peose 
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of justice; witnesses, counsel, court clerks, the jury as well as court 
appointed mediators. “As with judges, mediators are required 0 act 
‘impartially and independently, without fear and favour. Independence 
allows creativity and flexibility in approaches to an amicable settlement, 
Lack of independence makes the surrounding not sensible enough t0 
‘mediate a case with a backbone. Hence, mediators should be free to 
‘conduct mediations as they think appropriate and should not have fear 
of being sued for an error of result or furure harassment, otherwise 
‘mediators may be too rigid and legalistic in theie approach. 


‘The alternative mechanisms will also not fully preserve the 
mediator’ independence. For example, indemnity insurance can be 
Provided with indemnity for any damages awarded as a result of the 
suit. A mediator exercises a non-determinative role, Te is the pasties 
who choose whether to remain at the mediation and whether (o enter 
into agreement. In theory, a mediator as a neutral cannot influence the 
‘outcome of the mediation and therefore there is no basis for mediator 
lability. The factthat the medistor is not responsible for the outcome of 
‘mediation is the very reason why they should not be lable forany actions 
based on the terms of any agreement entered into at the mediation. On 
this basis, it can be argued that mediators should be immune fom any 
civil action arising from the substantive outcomes of the mediation for 
‘example, unfavourable bargains or loss of opportunity. 


Immunity of mediators ensures finality of agreements reached in 
‘mediation, Parties are assumed to have freely reached agreement in 
‘mediation and the law favours upholding agreements. Precluding suit 
against mediators avoids time consuming attempts to reopen mediated 
‘mutters at Courts if the parties’ best interest is to avoid going to cout 
in the first place. The premise is that mediators are not responsible for 
the substantive outcome of the mectation, Any agreements reached 
will have been freely entered into by the parties. Mediator immunity 
will prevent parties attacking the mediator’s conductas a backdoor way 
to unsettle a mediation agreement. Parties who are unhappy with the 
‘mediation outcome can refer to Courts. Some argue that no mediator 
should be held able if parties agree to settlement terms that do not 
optimize thei interests or fully capitalize on theit rights. For example, a 
mediator canaotbe held liable for allowing a party to accept financial 
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proposal that is less favourable co che other party when compared to 
some other standaed, 


People feel less con ident about grantingimmuniy to amediator who 
permits a power imbalance amongst the negotiated parties. Mediator 
has no duly or capacity co realign or redistribute such imbalances 
from very practical point of view. Resulting in a liability daim due to 
-mediator’s failure to take action to tedress the imbalance shows a gross 
misunderstanding on the role of the mediator. It is true thar mediators, 
other than those attached to Courts, are not necessarily and always 
acting in a judicial eapacity. Their role is facilitative, neutral, independent 
and sometimes evaluative. They are not judicial, judgmental, binding, 
deterministic, discretionary or ministerial. However the capacity is not 
always a sound yardstick to decide the level of immunity to a mediator 
as it vaties with the case and on what parties really desire. Another 
‘arguments that absolute immunity would have beea possible co anyone 
whose duty is integral with the judicial process and so ate considered 
to be figurative arms of the judge, for instance court employees. The 
author does not deay this position but is it the only case? What about 
arbitrators! Are they always playing a judicial role? 


_As mediation is designed in part to encourage parties to settle their 
differences without reference to a court, it is undesirable 0 have a 
situation where the mediators taken to coust by challenging the conduct 
of mediation. If the administration of justice is the primary policy 
sationale behind conferring immunity on court appointed mediators, 
why can not the same rationale be extended to mediators operating, 
away from the court? Although dhe role of mediator is differen 
that of a judge to an extent, the debate on immunity can not be denied 
upfront in terms of the model itself. Whatever model of mediation takes 
place; he needs absolute protection from civil suits leaving no room for 
Anyone fo contest the mediation outcome in Courts where the mediator 
becomes a witness in a lawsuit 


If absolute immunity is granted for court functions only, then the 
tendency would be some connection to court. It will limit mediation 
within the court premises. Further, an action agasast a mediator will 
require a court to inquire ino what happened and what was said during: 
the mediation session. It will undetmine the patties’ confidence in the 
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‘confidential natute of the mediation process, which in turn may prevent 
the full and open discussions that are such an important feature of 
‘mediation. 


Another question is why the mediator did not take affirmative steps 
to prevent a carasteaphe when he was in a position to do so? When. 
the parties contemplate in engaging illegal conduct of in breach of 
a memorandum of understanding, then why the mediator could not 
Prevent? As a result of speatheading attacks while negotiations such 


as Beslan siege in Russia, mediators failed their mission and setuened 
home. The mediation process does not requite a formal determination 
that ascribes blame for past conduct as a condition precedent to shaping, 
nilarly, the mediation process is not compatible with, 
‘imposing a legal duty on the mediator to reveal a party's improper past 
conduct of threats of future harm. 


the fucure. 


Let us consider the mediator who intervenes to stopa clash between 
villagers and military teoops stationed close by. Assume that at least one 
‘party has engaged in improper conduct or threatens further misconduct. 
If the mediator is denied access to that information because the party 
refuses to reveal it to him for fear of being reported, then his efforts 
will be lost. If one believes there is sill a value in trying to resolve such 
situations without relying on the use of force, then permitting a mediator 
to operate without exposure to legal liability is indispensable. Further, 
the trust which develops during the process allows the mecliator to 
perform ‘a bridging role’. ‘The mediator should investigate not just the 
issues in dispute, but also the underlying conflict. Mediators have little 
chance of steering the parties to a settlement without understanding the 
hidden interests of the parties. Hence, a degree of persuasion is required 
in order to drive the mediation forward and to explore settlement 
possibilities from different angles. 


Often the main argument against immunity is that é¢ will deny 
access to compensation or other remedies to rectify harm. Ifa person 
suffers loss on negligence of a decision maker, then that injured parry 
should be compensated unless there are cleat policy arguments to the 
contrary. There ate other legal provisions that can be invoked to provide 
Protection for patties to mediation, for example designated procedures, 
disclosure requirements, code of conduct and the requirement to hold 
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minimum qualifications, If the seal obstacle to civil action # the 
dificulty to establish che causal link between the outcome and the 
esponsibility of the mediator, then i s not a matter of immunity. 


Pacties dissatisficd with the coust outcome may not sue the judge 
but they can appeal the decision Candidates apply reassessment of 
sesults eather than challenging the basis of judgment in exams. There is 
no equivalent process for mediation because there is no determination 
to appeal. Further, the causative effect is so remote © prove, and. 
referring mediated cases back in Cousts would be of no use, so that 
an off-the-court action such as withdrawal of accredit 

‘oF professional membership would be more appropriate than a court 
action for mediator conduct, care and competence. The primary role af 
mediators is similar to what judges do when they preside at settlement 
conferences particularly ia terms of exploring facts. ‘Ihe availability of 
absolute immunity would make this participation more attractive. For 
privately arranged mediation, the patties are presumably frce to ignore 
mediarion efferrs andl pursue any other remedies. The prospect of civil 
liability might also deter people from caerying, out this social service, 
so that a perfect legslative coverage is imporvant. 


license 


14.15 Courts vs ADR 


Inr-atia the Courts primary role is to define the existing, laws and 
safeguard the public interests and social values. Courts interpret what 
the parties had in their minds atthe time they entered into the conteact. 
In contrast, ADR has come into more widespread use believing such a 
formal process has failed to afford eeal justice. This would mean that 
parties deserve something more chan what Courts traditionally offer, if 
snot mistaken, however ADR is not a panacea, anathema or a substitute 
to Couers 


The theory of ADR posits that the parties own both the dispute 
and outcome in chat a shared solution will endure a bewwer solution 
than an imposed one, The presence of the neutral gives the disputants 
4 sense of faimess and a standard against which they can measure 
theis own position. A neuteal may bring new ideas, of course within 
an acceptable tolerance (for example, surveying, isnot an exact science) 


sor 


Contractual Dimensions in Construction 


and assist the parties in Forming a solution. Disputants may eventually 
“tailor” a solution they consider important and relevant. Conversely, 
the ways a mediator may adopt in framing, out a case may be dit 

to that of another mediator and similarly the outcome. This ‘tailoring? 
should not however prejudice the accepted public norms, social values 
as well as the legal, ethical and equity principles existing in any society 
for years 


ADR has made an impact on the legal arena, both positive and 
negative, On the other hand, if ADR is extended to resolve difficule 
issues of public law, many argue that there is a real reason for concern 
‘This is apparently because of the tendency to use non legal values 
to resolve important social issues while allowing private parties to 
determine public rights. Here, the question is how to be careful not to 
‘endanger what the law has so far accomplished. Courts refer cases on 
a voluntary or mandatory basis before getting to trial. For any ADR 
to be truly voluntary, Courts should use discretion only when the 
willpower of the pattics’ remains. The outcome would still vary on the 
Court's persuasiveness such as any sanction that makes participation 
and conduct of the process obligatory. This will resttict free choice of 
the disputants. On the other hand, Courts should be sensitive when 
power-imbalances exist, not nccessatily to protect the parties’ sights 
but to enhance enough room for self determination, 


When tapping the potential of ADR therefore Cousts should first test 
the appropriateness, resistance and willingness prior to encourage and 
facilitate in the dispute resolution. Itwill help secure key characteristics 
‘of ADR such as participation in good faith, autonomy, choice and self 
determination. In contrary, mandating ADR without consent of the 
disputed pasties or Court connected ADR with imposed rules such 
as strict deadlines may dictate the outcome and prejuclice the aim of 
laissez-faice settlement. 


ourts resolve disputes via a binding process by applying legal and 
‘equitable principles to findings of fact.'The Court system is governed by 
quite strict rules of pleading and of evidence. This system is by and large 
backward-looking in the sense the outcome depends upon discovering 
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the truth about something that occurred in the past. Subject to rigid 
procedural and evidentiary rules, the Courts provide legal answers to 
questions of entitlements and of rights. The Court's focus on deciding 
questions of fact and law often leaves other interests, options, and 
solutions unexplored. Hence, the needs thar are satisfied by the C 
‘model’ are not necessatily the needs of the pasties. The Courts ‘resolve? 
but they do not ‘solve. Courts duty is to find who is right and wrong 
under prevailing leyal conditions. Hence, the Court system has not 
been responsive to the nceds of the disputants for a solution, not a 
resolution. However, the trend is to blend these two flavours, Court 
and ADR, as an approach for the disputants to seek justice: 


However, boarder line cases are likely t0 be snitable for ADR 
meaning that the legally strong cases arc less suitable for ADR. Hard 
cases! that have no settled rules to dictate the outcome can be heard in 
the Courts since they may requite either construction or interpretation 

involved in public interests are less suitable 
in informal private processes. ADR will again be an infesor brand 
of justice in highly contested crimes. For instance when a female 
employee becomes a victim of a sexual assault committed by his co 
worker, @ mediator might only help parties develop terms t0 avoid 
occurring again, In aurshell, the disputes which are incapable of private 
of informal determination should be reserved for Coutts. But how to 
segregate cases from hard 10 soft sa matter of fact 


of the law. Cases that ar 


Public policy is the body of fundamental principles that undeepin 
the operation of legal systems. It addresses the social, moral and 
economic values that te a society together. In performing this function, 
Cousts observe critical values of any legal system which ate reflected 
in authoritative texts such as constitutions and various statutes. A 
judge considers the public policies ro determine whether a rule should 
be applied to a specific dispure. [flaws are applied 100 mechanically, 
the Inw cannot keep pace with social innovation, Similady, if there is 
an entirely new situation, a return to the policies forming the basic 
assumptions underpinning potentially relevant rules of law identifies 
the best guidelines for resolving the dispute. Over time, these policies 


TI Daniel Misterwvich, “Limits of Alrcenative Dispute Resolution: Peeweving, 
Judicial Function”, 70 UDet Mercy L-Rev 46 (1992-1993) 
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evolve, becoming more clearly defined and more deeply embedded in 


14.16 Court’s position in loss and expense 


Courts have been largely iavolved in disputes in connection with 
loss and expense. Courts first uncover the conteact and see how itis 
made up of Contracts eventually define both primary and secondary 


obligations, Secondary obligations arise as a consequence of a failure to 


‘carry out primary obligations. Parties are free to decide for themselves 
how to allocate those secondary obligations. Where there is a failure to 
‘perform thove primary obligations (te, the performance obligations in 
the contrac), there is a breach of contract. 


Lord Diplock' observed that ‘the secondary obligation on the part 
of the contract breaker is to pay compensation to the other pasty for 


the loss sustained by him as 2 consequence of the breach” Also, a court 
should not assume that cither party is likely to commit themselves to 
unfaie or unreasonable terms. So where they have agreed the allocation 
of risk, the price must be taken as reflecting that allocation and that 
therefore would be little scope for the court to unmake the bargain. The 
principle is that a party who can look after itself enters into a commercial 
contract and, with full knowledge of ll relevant circumstances, willingly 


accepts the terms of the contract which provides for the apportionment 
of financial risks of that transaction. Lord Diplock says the court 
should be slow to interfere, therefore. The apportionment of financial 
risks include the provision of LD for delay, inserting exclusion or 
limiting clauses, and making provisions for loss and expense including 
consequential losses co be paid in certain defined circumstan 
effect, the pasties are allocating tisks between themselves, 


s. Tn 


Where the Courts have to decide what these clauses which allocate 
secondaty obligations mean, they in fact, return to the evil ot common 
law principles to decide this. The question of how the parties have 
allocated tisk then depends on whether the loss falls into the two 
limbs of Hadey » Baxendafe™® in Courts where common law principles 


T12 Photo Production x Sccusicoe Teansport (1980) 
113 Hadley y Banevulle (1854) 9 Exch 341 
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are adopted. For instance, liquidated damages fall into the first limb 
because itis a ditect loss. The same applies to provisions for loss and/or 
expense (and probably for compensating events) as well. Consequential 
losses fall into the second limb unless they are in fact a direct loss. 


However, some Courts adopt the slip rule, without prejudice to 
foregoing principles. Slip rule is a rule by which a Court can very 
exceptionally reopen a published order but only to correct an accidental 
slip of omission such as a clerical error. Jurisdictions largely vary as 
to the extent of discretion in their respective rules of procedure in 
applying the slip rule. Hence, the slip rule is to ensure that clerical 
mistakes can be corrected without the need for an appeal. It cannot 
bbe used to redo an application. ‘Ihe application to correct an existing, 
order cannot go to a matter of substance unless the error is clear from 
the record. 


14.17 Expert witness 


Like in fingerprint in criminal cases, the work of accident analysis, 
intellectual property issues and medical negligence cases are typical 
civil examples where expert witness is taken place. ‘The expert witness 
function prevails equally in the construction field, where the disputes 
invariably involve professional negligence, delay impact analysis, 
prolongation costs and the like 


A key distinguishing feature is that the expert is free to use his 
own expettise to investigate the question that has been referred to him, 
taking account of the submissions of the parties as he sees fit, whereas 
judges and arbitrators are required to decide on the basis of evidence 
made by the parties. This is one of the greatest strengths of expert 
involvement, particularly when the issue is technical or scientific by 
ature, Therefore, the expert is not just appointed to heat the parties? 
various contentions and to select between them, but to investigate the 
facts and to apply his expertise to decide the answer to the question 
that has been referred to him. 


“Accordingly, the judge or tribunal can call upon experts to evaluate 
case, technically, financially or otherwise in order to provide th 
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‘or the tribunal with an unhesitant knowledge on the facts and issues itis 
jidging, ‘There is no limit to the number of fields that individuals can be 
‘experts, for instance even a chemist specialist may he called to the stand 
if'a certain kind of liquids was found ata crime scene. However, the use 
of expert witness is sometimes criticized because in civil tials, they are 
‘often used by both sides to advocate differing positions, and itis left up 
to a jury of laymen to decide which expert witness to pick up, 


Ie is also now common in international construction arbitrations 
to find that quantity surveyors have been deployed from a very 
early stage in preparation of claims. Often such consultants provide 
individual inputs in certain aspects of the dispute, such as eligibility 
and quantum, Sometimes these consultants also appear as the parties’ 
experts, providing reports and giving evidence at hearing and may 
eventually provide fake testimony in onder to convince a jury, although 
indeed a worse case eventuality. However, these consultants must be 
distinguished from experts unconnected with the parties such as 
specialists, with a reputation for their expertise in a specific area 


The purpose of expert witness is to tell the tribunal something that 
{tis aot sure about, Lc. what the reality és. [tis aot to tell the teibunal the 
facts of to argue the case but to demystify the specific issues that may 
bbe sensitive to the outcome of the trial. For instance, an expert might 
bbe called upon by a tribunal to give opinion as to whether a particular 
‘ceack is related to a failure in structure itself or merely a workmanship, 


‘or whether it is due to a design defect, lack of supervision, unsound 
construction or a combination, This is why the expert approach is in 
‘many cases retrospective or forensic in nature. Indeed, there should 
be a clear line between the facts which the expert considers relevant 
for the purposes of forming an opinion and the facrs which are nor 
consistent with various hypotheses. W! 

‘event occurred but there is no real evidence to prove it o¢ the sequence 
of such events then expert evidence can assist the tribunal to decide 
what probably happened, ‘Thus it is necessary to establish the actual or 
presumed knowledge of the tribunal as it will affect the reception of 
expert evidence, he argues. 


here there is no real doubt that an 


An expert, who is truly independent, will provide a candid answer 
to the question which the expert has been engaged to answer. Expert 
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opinions should be independent regardless of the pressures of litigation 
also otherwise a judge may reject expert evidence on the basis that 
it does not come from a pure independent source. If the experts are 
not properly independent then they will be mere advocates and their 
opinion will not count for as much, if they count for anything, Recently 
there has been a tendency to treat expert evidence as only admissible ot 
credible if it comes from an independent source. In rare cases, experts 
can also give factual evidence, such as the evidence of the expert which 
is of what he or she has observed of the defective structure for example 
Opinion evidence setting out what the expert herself would have done 
{ina given situation és not however admissible. Therefore opinion which 
relate to day today life or matters of observation by layman does not 
fall within the definition of expert evidence. Also the Court will not 
receive expert evidence relating to legal expertise as the judge is taken 
to know the law better than anyone else 


Hence, the essential qualities of an expert include not only breadth 
and depth of relevant experience but also an ability to he self-critical so 
1s to produce a balanced judgment. The expert must therefore be able 
to use his expertise, critically evaluate a given case, show both metits 
and demerits in application, and help the tribunal understand the pros 
and cons under each scenario, without switching onto a counsel. ‘The 
need for such independence is now brought home to an expert by 
the new obligations sct out in CPR, which stands for Civil Procedute 
Rules, which now apply in the Courts in England and Wales. As such, 
it is the duty of an expert to help the Court on matters within his 
expertise and this duty overrides any obligation to person/s from 
whom he has received instructions or by whom he is paid. Accordingly, 
an expert’s report must comply with the requirements set out in the 
relevant practice direction. At the end of an expert’s report, there must 
be a statement that (a) the expert understands his duty to the Court; 
andl (b) he has complied with thar dury. ‘This means that there should 
be no expert evidence at all unless it will help the Court and more than 
one expert in any one speciality unless this is necessary for some real 
purpose. 
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Another aspect is that whether party has any obvious tight to an 
expert? Generally, the Courts have some restrictions on the deployment 
of expertevidence. Some rules provide that no party may call an expert 
without Court's permission, When a party apples for permission under 
this ruling he must identify (a) the field in which he wishes to rely on 
expert evidence and (b) where practicable the expert in that field on 
whose evidence he wishes to rely. In case the permission is granted, 
it shall be in relation only to the expert so named. Hor example, if a 
renowned Engineer is appointed as arbitrator whose background is 
fluids, it would be unnecessary for the pasties to adduce an expert on 
fluid mechanics. However, if the subject-matter is outside experience 
of the tribunal then the parties must demonstrate that the tribunal will 
need that evidence. Although the expert evidence is there to inform 
the tribunal and, of course, there will be some cases in which the 
parties wil wish to ensure that the tribunal is up to date with the latest 
knowledge. For instance, the arbitrator may be one with a quantity 
surveying background who had spent the whole of his professional 
life on claims telated to building projects but never had to work on ofF 
shore gas projects, so that it was obviously useful to have experts 


Courts therefore sometimes defer granting permission to call an 
‘expert until itis clear for what purpose expert evidence is required. In 
‘many cases the need for the expert and the precise point upon which 
expert opinion will only become appare 

afice the exchange of primary witness statements of fact. The expert 
‘owes a moral obligarien to bring back the right path in case he comes 
across that the motion is on wrong track as far as the subject matter 
under consideration is concerned. fxperts must not be placed in the 
invidious position of being criticised for having asked (and answered) 
the wrong question. If there is more than one way of looking at a 
subject then both questions should be posed to see the extent to which 
the answers may differ. The expert should leave it to the tribunal to 
decide the question on the basis of the reasoned opinions. Indeed, an 
‘expert has no authority to compromise or to dominate 

they owe a moral right to ask the Coust for ditections in cases where 
necessary information is nor made available ro them. The expert is a 
servant not of the Employer but of the Court or tribunal and it usually 
confers immunity from suit. 


either ufter discovery or even. 


dhe sessions but 
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Although the Courts and other tribunals have long controlled 
the manner in which experts carry out theie functions of meeting, 
reporting and, ultimately giving onal evidence before the tribunal, 
a more systematic approach to such control and regulation can be 
dated from the landmark case of Ikuriar Reyfer!™. In chat case Mr. 
Justice Creswell of the Commercial Court listed seven daties and 
‘responsibilities of expert witnesses in civil cases, emphasising that the 
evidence should be independent, unbiased and related to matters within 
the expertise, stating the facts or assumptions on which his opinion 
is based, and considering facts which could detract from his opiaion. 
‘An expert should state when a question falls outside his expertise and 
ifcdota available is insulicient. If, after exchanging teports, he changes 
his view, this should be communicated to the other side and the Court 
and where he refers to any documents these must be provided at the 
time of exchanging eeports 


14.18 Dispute boards 


In place of the Enginee 
‘on disputes would be made by an indepeadent board of construction 
experts, known as Dispute Adjudication Board (DAB) or Dispute 
Review Board (DRB). As such, it was hoped that these boards avoid 
problems associated with the involvement of Engineer traditionally in 
the settlement process. 


wwas intended that the pre-arbitral decisions 


As a result of prior knowledge gained by segulae site visits, dispute 
boards (DBs) are able to deal with disputes quickly as they arise. 
Generally 1DBs are acting within the time restraints however, in most 
cases this is more than ofiset by the advantage of a decision being 
provided speedily. In complex claims, the DB may interpret the issues, 
decide matters on principle and refer back to the parties to establish 
quantum, Although either of the parties may reject the decision of the 
DB and proceed to arbitration, the aibiteators are unlikely to overtucn 
the DBs findings in some cases. Another concern is that the [IIs 
prevents disputes build-up by continuous follow-up and intervention as 
soon as disagreements occur. Unlike arbitration, DBs are not generally 
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undertaken within the confines of atbiteation acts of subsidiary 
legislations. Instead, they closely resemble expert iaputs and accepted 
norms of the building teade, particularly when the contract is in a 
silence or dilemma. 


The DB can, with the agreement of the parties, be asked to give an 
advisory opinion also, Ths would be similar in nature to a judgment 
‘ona preliminary point in acbiteation. Theadvisory opinion can be used 
‘when the parties need guidance on a technical matter that is preventing, 
a further dispute. By referring this interpretative matter to the DB 
further hearings on the dspute may be unnecessary. When a dispute 
does arise, itis given ently attention andl addressed contemporaneous. 
‘This avoids the commonly encountered situation of the Engineer as 
well as atbiteator being too busy to address a voluminous claim, But no 
‘one can say all chese things never happened alone with the Engi 
Because of the familiarity with the project, facts are better understood 
bby everyone, perhaps a must when administering the dispute, This 
is important when in most projects; the same staff rately remains till 
completion that deprive the arbitrator the benefit of their first-hand 
know-how of events. With such individuals on hand, gweater certainty 
‘prevails and the materials celevant to the issue can be easily dug out 


However, DBs are not perfect in all xespects when compared with 
arbitration. Firstly, as more and more DBs are appointed under each 
‘contract package for instanes 

time and money and more over the possibility of having contrasting 
decisions. Seconally, the dispute board members have to be selected 
at a time (in permanent boards) when it is not clear what kind of 
disputes will arise and what kind of expertise will be required to resolve 
them, This especially applies to the selection of members with an 
‘engineering background. If the dispute board is a permanent one and 
see up before any dispute is emerged, ie can happen that later on i has 
to deal with disputes on technical issues for which the Engineers on 
the dispute board are not seally qualified because theie expertise is on 
‘other subjects. Since the aim of the DB s to provide a mechanism to 
censure a speedy method of dispute resolution, both fair and cheap, all 
Patties involved must ensure that DB procedures da not turn out to be 


there could be interface issues that waste 
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overly complicated, otherwise the DB route could suffer the same fate 
over the time as arbitration, 


It is dleatly preferable for the DB to give unanimous decisions 
Whilst provisions may allow the IDB to give majority decisions with 
minority opinions, this would be unsatisfactory. If differing views 
are held by the members, these can ofien be incorporated within the 
decision without adversely affecting the final outcome. Unanimous 
decisions engender confidence in the dispute process and are more 
likely to result in a settlement. Linder some DB provisions, arbitration 
is only permitted in the event of a non-unanimous DB decision, 
‘An agreement may state categorically that the decision of the DB 
shall be treated as an expert determination and is final. However, a 
question arises as to whether the decision of the DB can be enforced 
contractually. Itis likely that the Courts will enforce the DB decision 
pending arbitration unless the Coust is convinced that the arbiteation 
can commence immediately. If there is no such express provision in the 
contract that the DB decision will be binding in the interim, even if'a 
reference to atbiteation has been served, it will be hopeless. 


Many disputes concern ‘non-absolute’ matters and, in such cases, 
the DB can devise solutions to avoid ‘win-lose’ situations. Working 
relationships are less injured and site-level partnering can continue 

sn ifthe DB decision is contractually ‘non-binding’ it does not appear 
to impair the efficacy of the decision, ‘There are ovo main reasons for 
‘this; Rese that #f the DB's decision és admissible in later proceedings the 
parties know that an arbitrator will be greatly influenced by a decision 
(on the facts) given by a panel of experts. Secondly, there are swings 
and roundabouts. It is unlikely that over the course of a large project 
the DB will always find in favour of the same party. As such, it does 
not harm when facts are disclosed to arbiteation. It will perhaps teduce 
time and money by avoiding repeating historical backgeound of the 
case. This is why an arbitral teibunal should be allowed to know of the 
extent of the work of such a body. 


When a dispute is referred to the DAB under the clause, it gives a 
decision on that dispute and, thereafter, if a party is dissatisfied with 
thar decision, it gives a notice of dissatisfaction as to that same dispure 
Whatever other disputes there may be between parties, none may be 
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arbitrated unless it has gone through the process. Accordingly, if the 
aebiteators embark on any other matters, without the patties’ consent, 
they will he exceeding their jurisdiction and, hence, their award may 
bbe set aside. If the DAB to decide whether there had been a variation 
and also its claim for an extension of time which is stself based on 
the notional clelay had there not been acceleration (but not any other 
of claims as i¢ reasons that their quantification will depend on the 
extension of time ultimately granted), a question arises whether all 
claims can be taken up at arbitration, This fs hecause, quantification is 
followed by entitlement on one hand and each dispute must have passed 
through the six-step procedure in Clause 20, on the other hand. “The 
fact, fo example, that the parties are already in arbitration with respect 
to certain disputes will not sclicve the claimant (or respondent) from 
having to refer through this si step procedure in any other dispute. 


Ie is clear that dispute review boards are to stay as an alternative 
‘means of resolving disputes and are particularly suitable for use on major 
construction projects, However, given the relatively summary process, 
patties rarely choose dispute review boards as the only mechanism for 
resolving disputes. Axbitration is generally retained as the fallback even 
if in practice the parties may be prepared to live with and abide by the 
decisions of the dispute review board without recourse to atbiteation. 
Where the financial implications are substantial, or where there is a 
sense that the dispute review board has tended to ‘split the baby" rather 
than rigorously analysing the conteactual position, a party may want 
to refer the matter to an atbiteal tribunal that will approach the issues 
withour the benefit of knowledge of the fall history of the project, for 
better oF for worse. 


14.19 A hypothetical dispute 


‘The Contractor, a company registered ia Listeen, (hercinafter called 

aimant” of “Contractor” as the case may be) undertook to construct 
40 km long, road to Hk the capital and new airport terminal in the 
Republic of Zealand under a Contact administered by the PEDIC 
Conditions (1999 Red book). ‘The scope of work includes design and 
build of bridges across the river as well, The Contract sum was US350 
million, of which 50% was payable in Zealand Follicles (Z.F) and 50% 
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in USS. (At the date of the Contract 1 US $ = 50,0007F) The Client 
(hereinafter called “Employee” of “Counterelaimant” as the case may 
bb is the Minister for Public Iafrasteucture. The Enginceris the Chief 
Engineer of the Roads Department of that Ministry. The Contract 
periods one year and accordingly, the scheduled completion is 31 May 
2005, just in time of the 40th National Iadependence Day on 1 July 
2003. Delay damages ate set in the Contract at USS 350,000 per week 
The subject matters of the dispute are as follows. 


(On 1 Apsil 2002, the Contractor finds that if it followed the details 
on the Enginest’s drawings, the sueface of the toad would be liable to 
seasonal flooding from the iver. Ittherefore needs to know whether the 
level of the road is to be raised, as it will affect its design of the bridge 
‘The precise level of the road was only shown on drawings issued after 
the Contract was signed. They were issued by the Resident Engineer 
(hereinafter called RE) appointed under Clause 3.2 to exercise every 
power of the Engincer (other than under Clauses 3.5 and 20). 


On 1 May 2002, the RE replies stating that the risk of flood is 
of the Contractor and it must do as it thinks fit. The RE refers to a 
provision in the specification which says that on completion, the works 
are to be left in a perfect condition, The Contractor says that itwill not 
raise the road of alter che camps without an order from the Engineer. 
On 1 June 2002, the RE issues modified drawings which inerease the 
height of the road and says ehat, alehough the Contractor must build 
the road in accordance with the revised drawings, they are being issued 
under Chaise 3,3 and not under Chase 13 without prejudice to the 
tight to argue that they were never necded, as it was the Coneractot’s 
responsibility under the Conteact to solve the problem since the badge 
would not be fic for its purpose if ¢ could not be reached safely 


Before complying, the Contractor in a letter on 8 June 2012 warns 
the Engineer of the likely additional cost (USS 500,000) and of the 
additional time (3 months) that the new work will take. The 

says thats 


1. Raising the height of the road will costar least § 300,000 and, 
adil 3 weeks to the duration of the project: 
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2. Iewill now be necessary tw revise the design of the bridge 
and the ramps and that will take 3 weeks to complete and 
cost $ 100,000 in staff rime; 

3. Ie will then take another 4 w 
steel and reinforcement ete which will cost another $ 
100,000 oF more; 

4. Atleast 2 weeks will be needed to construct the bridge and 
the ramps to the revised design. It says therefore that it will 
do the work only on the basis that it will be paid for the 
c’changes in USS only and if its given an extension of time 
until the end of August 2003. 


eks to order and obtain new 


The actual cost of the change in height and its consequences is very 
large (USS 2 million). The Contractor works night and day as it treats 
the letters as a request t0 recluce the 3-month forecast. Also, the local 
‘material prices have gone up in 3 times. The Contractor also had to pay 
even more 10 get the suppliers and its labour force to work overtime. 
The steady devaluation of the F means that itis now about 75,0002 

1 USS. Everybody (xcept the Contractor's own local staff) now has 
to be paid in USS. The six weeks’ overrun cost the Conteactor $150,000 
per week in prolongation. Nevertheless, the completion of work has 
been delayed by only 6 weeks. 


“Although the road surface was complete by 1 July 2003 and the 
road itself was used by the public satisfactorily, the Ministry officials 
‘wete very displeased. ‘The safety barriers had not been finished and as 
a result the people were able to get too close to any VIP motorcade 
to the airport. Accordingly, the Minister ordered the Employer's in- 
house staff to deduct delay damages and act under Clause 15. The 
Engineer therefore deducted US$ 4 million @s a result of using a 
calculation supplied to him by the Minister's office). The Contractor 
‘might otherwise have been paid US$ 3 million plus 150,000 ZF 


Before completing the works, the Contractor had submitted a claim 
for an extension of time based on the recognition of the RE’s letters as 
variation, and for the recovery of ts additional costs. It gets no answer 
and so it asks the DAB to decide whether there had been a variation 
and also its claim for an extension of time which is itself based on the 


su 
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notional delay had there not been acceleration (but not any other claims 
as it ceasons that theie quantification will depend on the extension of 
time ultimately granted). The members of the DAB meet in Zealand 
after completion and hurriedly decide that there was a variatson and. 
thar the Contractor #s entitled (0 an extension of time until 1 June 
2003. The Contractor duly gives notice of dissatisfaction. Amicable 
settlement starts promptly but after 2 days, although the Contenctor 
offers to reduce its claim by 20%, the Employer wants a reduction of 
50% but it also offers to give up all sts claims. The Contractor fuether 
dssagseed with the Employer and at the end of the 56 days on the date 
of notice of dissatisfaction, Aebiteation started sa accordance with the 
rules of National Coust of Adbteation. 


In its Answer to the Request for Arbitration and in a Counterclaim, the 
Employer contends that; 


1. There had been no genuine attempe to resolve the dispute; it 
produces incontrovertible evidence that the Contractor was, 
actually willing to accept a reduction of up to 40% for a 
‘quick settlement: the Arbitration was started prematurely 
and the Tribunal should decline to proceed, terminate the 
proceedings by an award, and thus require the Contractor to 
‘resume negotiations immediately. 

2. Alternatively, the DAB was wrong, to decide that there was 
a variation; and thar the Conteactor should have completed, 
by the original date for completion. 

3. The Contractor should also now be made to pay $10 million 
as its conduct is an affront to the Honourable Minister and. 
st must pay exemplary and punitive damages. 

4. The Employer denies all the claims lodged by the 


Contractor. 


‘The Contractor contends in a further submission by way of ceply 
that; 


1. The Arbitral Tribunal has jurisdiction to proceed since the 


Employer has not said that i to is, o would have been wil 
to settle at 40% and it can decide all the Contractor's claims 


sis 
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since the DAB was so impatient that in reality it had failed 
to decide: 

However the Tribunal has no jutisdiction to decide that 
there was no variation or that the C 


tractor is not entitled 

to an extension up to 1 June 2003 as the Employer gave no 
notice of dissatisfaction with the decision of che DAB nor 
had it asked the DAB to decide any of its claims. 

3. The Contractor claims the extension of time originally 
sought and all its Losses. 


With the agreement of the parties, the two cases related to each such 
request respectively were jointly taken up by the Atbiteation Tribunal. 
‘The relief sought by each party are that; 


1. ‘The Claimant seeks US$ 3 Million plus ZF 150,000 as the 
recovery of loss ane 3 months extension of time till 30 June 
2003, as originally sought. 

2. ‘The Counrerclaimant needs to impose US 
liquidated damages plus US $10 Million as e: 
punitive damages 


4 Million as 
mplary and 


While performing the above Contract, the Claimant claimed to have 
‘been confronted with numerous problems asa result of Engineer's fault 
and silence. The 


jaimant claims that it has always performed under 

nce and in good faith and has always 
endeavoured, duting the course of the work, to overcome the obstacles 
placed by the Counterclaimant. 


the Contract with the utmost dili 


1. "The Contractor contends that the Employer should have made 
available with the tender document data on hydrological, sub 
surface and climatic conditions from investigations he has 
made or made on his behalf relevant to the works concerned. 
Malking his own interpretation of data such a: water and 
tidal levels, nacure and extent of work, sources of risk and 
contingencies and any other circumstances that may influence 
the tender price, the Contractor argues that the tender price is 
based on the data, which was drawn and reasonably available 
at the time of tender and the conditions have differed to what 
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be has obtained, interpreted and catered for in the tender so 
thathe is entitled to additional payment. 

In accordance with the Clause |.9, the Conteactor shall give 
notice to the Engineer whenever the Works ase likely to be 
delayed or diseupted ifany necessary denwing or instruction 
is not issued to the Contractor within a particular time, 
which shall be teasonable. The notice shall include details 
of the necessary drawing or instruction, details of why and 
by when it should be issued, and details of the nature and 
amount of the disruption likely to be suffered if itis late. 
However, the precise level of the road has been shown ia 
drawings issued only after the Contracts signed. Although 
the Contractor notified accordingly, it took almost 2 months 
toreceive the Engineer's modified drawings (Grom detection, 
‘of error on 1 April to receipt of drawings on 1 Jun 

As defined in Clause 13.1 (Right 10 Vary) any changes 
t the levels, positions and/or dimensions of aay past of 
the Works (toad portion in this case) are a variation that 
apparently amounts to an additional cost of $ 300,000 and 
fan additional period of 3 weeks. 

Design of the bridge across the river and the ramps either 
side is a part of the Contractor's scope. Any modifications 
a aresultoflevels supplied by the Engineer (ubsequently 
found to be incompatible) would result in abortive work 
In this regard, the additional amount incurred is $100,000, 
and the additional period of time taken is 3 weeks. As 
per Clause 1.8, if 2 Parry becomes aware of an ertor of a 
technical nature in a document which was prepared for 
use in executing the Works, the Party shall promprly give 
notice to the other Party of such error. The Contractor his 
zotified at the esslisst practicable opportunity and the only 
option available to the 

in gelation to ofiginal points, lines and levels that were 
made available -date. Hence, the Contractor contends 
that the Employer shall be responsible for any erroe in these 
items of reference. 


ntractor was to set cut the Works 
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As per Clause 8.4, the Conteactor shall be entitled subject 
to Sub-Clause 20.1 [Contractor's Claims] tan extension of 
the Time for Completion to the extent that completion For 
the purposes of Sub-Chuse 10.1 [Taking Over of the Works 
and Sections] is delayed mainly by substantial change in 
the quantity of an item of work included in the Contract 
(bridge as well as toad). The Contractor considers him to 
be entitled to an extension of the Time for Completic 
and gives notice to the Engineer under Sub- Clause 20.1 
[Contractor's Claims}, A Party 

from its own breach of Contract to the detriment of the 
injured Party, A consequence is that the Employer cannot 
hold the Contractor to a specified completion date if the 
Employer has by act or omission prevented the Contractor 
feom completing by that date. Instead, time becomes at 
large and the obligation w complete by the specified date 
is replaced by an implied obligation to complete within a 
reasonable time, 

Itis generally accepted on principle that the Contractor shall 
be compensated over any unabsorbed or under absorbed. 
overhead component in a delay beyond his control. When 
construction is delayed by Employer-caused actions, it is 
fair to make an equitable adjustment to the Contact in 
terms of cast and time, ‘The Contractor argues that he is 
catitled to cccover when there is pure owner caused delay. 
(Work stoppages due to design revisions, suspension of 
interruption, slow responses to requests of information 
et). The Contractor argues that even when the Employer 
has disturbed progress to items of the critical path so that 
the Contractor is not delayed in the completion of work, 
still the Contractor has a valid claim on the cost of wasted 
or increased overheads incurred as a consequence of the 
disruption, which shall be calculated in proportion to the 
values of preliminary bill tems, 

‘The Conteactor argues that he has an absolute diseretion 
as to how the work is planned and executed as long as 
completed on time. Whilst the Conteactor is required to 


annot however benefit 
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submita progtam for the execution of Works, it in itself does 
nor mean that there isa contractusl obligation to adhere to 
that program. The Employer should also ensure that the 
Contractor is provided with all necessary information at 
such a time as to enable compliance with the program. 
‘The Conteactor argues that he maintained sufficient labour, 
material and plant ready for work in accordance with the 
Clause 14 progeam. If the Enginect finds the existing cate 
of progress is too slow to ensure due completion (running. 
behind the schedule), he shall so notify the Contractor in 
writing, The Engineer may approve the necessary steps to 
accelerate the progress proposed by the Contractor. ‘The 
Contractor has constructively accelerated even without an 
order from the Engineer, bat a claim by the Contractor that 
he was entitled to accelerate to achieve original completion 
date when in fact an extension should have been granted, 
"The project has been substantially completed by 1 July 2003 
sothat the actual delay is by only one (1) month, because of 
the mitigatory actions taken by the Contractor in good faith 
although the seasons fell outside the Conteactor’s control, 
As pet Clause 13.8, the amounts payable to the Contractor 
shall be adjusted for rises or falls in the cost of labour, 
goods and other inputs to the Works, by the addition of 
deduction of the amounts determined by the formulae 
prescribed in this Sub-Clause. As such, the Contractor 
should be compensated under the subject Clause. ‘The 
purpose of a fluctuation Clause is to provide a mechaniss 
forreimbussing Contractors for changes in input prices over 
which they have no conteolarall, This Clause therefore does 
catcr for aay adjustment in respect of externally imposed 
fluctuations in prices of materials, labour; plant ete with the 
exception of those emanating from changes in legislation 
promulgated after the Conteact is made. 

The amount expended for the purchase of additienal ste 
reinforcements for the bridge and ramp is § 100,000. It 
rakes 4 weeks to bring the materials available to sie. 
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“The cost on additional quantities is inevitable, Changes to 
the quantities of any item of work included in the Contract 
are consequential to the change in design. The final 
‘quantities can be taken jointly as per Clause 55. 

As per Clause 14.15, the Conteact Price shall be paid in 
the currency or cufrencies named in the Appendix t0 
“ender. Ifno rates of exchange are stated in the Appendix, 
to Tender, they shall be those prevailing on the Base Date 
and determined by the Central Bank of the Country. This 
is simply beyond the Contractor’ control, 

As per Clause 13.4, if the Contract provides for payment 
of the Contract Price in more than one currency, then 
whenever an adjustment is ageced, approved or determined, 
the amount payable in each of the applicable currencies 
shall be specified. For this purpose, reference shall be 
made to the actual of expected currency proportions of the 
Cost of the varied work, and to the proportions of various 
currencies specified for payment of the € 

The Contractor argues that this is not LD but penalty (4 
MUSS arbitrarily calculated), He argues this is a deviation 
feom what is mentioned in the Appendix to Form of Tendet, 
which is an unlawful and unilateral decision exhibiting the 
Employer's upper hand, Any provision of LD will be valid 
only if it is a genuine pre-estimate on the likely loss. A 
penalty is a sum quite disproportionate to the Employer's 
likely loss and is set at a punitive level. It is not a LD if the 
sum stipulated is unreasonable in relation to the maximum 
possible loss thar could be suffered, Substantial completion 
iployer has beneficial use of the 
project. In other words, the Contractor has substantially: 
‘completed at that point in Gime when the Employer can take 
advantage of the project open for traffic as intended, 

‘The Contractor argues that the Engines has been silent in 
response to the Contractor's claims, This shows negligence 
and irresponsibility. Whenever the ‘claims’ Clause provides 
that the Engineer shall proceed in accordance with this 
Sub-Clause 3.5 to agree or determine, the Engineer shall 


is achieved and the E 
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consult with each Party in an endeavour to reach agreement. 
If agreement is not achieved, the Engincer shall make a 
fair determination in accordance with the Contract, raking 
duc regard of all relevant circumstances. The Contractor 
contends that it did not turn out. 

If the Contractor considers himself to be entitled to any 
extension of the Time for Completion and/or any additional 
Payment, the Conteactor shall give notice to the Engineer, 
describing the event oF circumstance giving tise to the 
claim, ‘The notice is given not later than 28 clays after the 
Contractor became aware of the event or ciscumstance 30 
that the Employer can not be discharged fecam all Liability 
in connection with the claim as per Clause 20. 

DAB does not act in a judicial capacity and does not 
essentially follow the cules of natural justice, and there is 
no objective standard of fairness that must be complied 
with. So, what the Contract says is that if either Patty is 
dissatisfied with the DABYs decision (or it fails to give a. 
decision within 84 days) then either may, within 28 days, 
notify the other of its dissatisfaction; otherwise, the decision 
becomes final and binding, Where a Party has been given a. 
notice of dissatisfaction, both pasties have 56 days thereafter 
to attempt amicable settlement. The Contractor finds no 
counter claim against DAB decision by the Employer other 
than in Arbitration, 

The Contenctor argues that the success of any amicable 
settlement procedures depends on confidentiality and on 
murual acceptance of the procedure, Therefore, neither 
Party should scck to impose the procedure on the other 
Party. After fruitlessly artempring amicable sertlement, 
the Parties are allowed to duly commence Arbitration, 
Although the Contractor offered to reduce its claim by 
20% the Employer wanted a reduction of 50% and offered 
to give up all its claims. Under circumstances, the matter 
has been further disputed by the Employer. 

Fuether, if the Conteactor had submitted a claim for an 
extension of time based on the recognition of the RE’s 
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letters as a variation, and for the recovery of its additional 
‘costs, it deems to be a formal receipt of the Engineer as 
per Clause 3.2, and such recognition in accordance with 
the delegation shall have the same effect as though the act 
had been an act of the Engineer. The Eingineet shall then 
proceed in accordance with Sub-Clause 3.5 [Determinations] 
to agree or determine () the extension (if any) of the Time 
for Completion, and/or (ji) the additional payment (ifany) 
to which the Contractor is entitled under the Contract 
However, lack of response, either denial or acceprance, 
within a feasonable period of time induces the Contractor 
ro invoke the next step in the dispute process, Having, 
understood the criticality of the project, the Engineer 


would have taken quite early steps to resolve the subject 
issue and therefore, taking a ‘u-turn’ as suggested by the 
Employer is not possible at this stage. 

Regarding time frame, either Party is entirely free to 
commence Arbitration at any time provided, of course, 
the conditions precedent w Arbitration has been satisfied. 
At the same time, Sub Clause 20.6 provides that the 
obligations of the parties, the Engineer and the DAB “shall 
not be altered by reason of any Arbitration being conducted 
during the progress of the works", Accordingly, the parties 
remain with their obligations fully, regaedless of whether 


Atbiteation has been begun or not. ‘The Contractor can not 
suspend work or the Employer can not withhold payment 
because of Arbitration. On the other hand, ifa Party obtains 
an Arbitration award, it makes little sense in referring the 
same matter again to the Engineer or DAB. 

‘The Contractor's step into Arbitration after 56 days fulfils 
the timeline imposed at the outset. Next, the Arbitration 
agreement will typically specify the Axbitral procedures 
and the Request for Atbitration marks the stact of the 
Arbitration process. Once a request has been served, 
the respondent must file a tesponse which answers the 
allegations ane asserts. any counterclaim. However, failing, 
to respond to- a Request for Arbitration will not prevent 
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the Asbitcation from going-forward and will aot shield the 
respondent from a final avard on the merits. However, 
the Arbiteal Teibunal may consider the termination of 
proceedings only when the Employer withdraws the claim 
‘or when the parties themselves agree on the termination 
or when the Tabunal finds it unnecessary ot impossible to 
proceed. 


However, the Counterclaimant denies all the daims. His main 
argument i that the Contractor acted mala fide in execution of wotk 
without affionting the timely completion of the project and its national 
significance. 


The Employer argues that there is no limitation set by she 
tenderer to govern his tender price. The tender offered was 
unconditional. Hence, itis the tenderer’sobligation co identify 
and cater for the risks involved in construction. including the 
Hlood levels. 


“The drawings have been issued under Clause 3.3 (for the 
purpose of remedying any defects and Further clarification) 
and not under Clause 13 (constituting 2 variation to the works) 
in responce to a request for clarifies 


“The Engincer argues that the Contractor ‘experienced in road 
‘works’ would have understood the gravity of the issue/s before 
they blindly stare and continue with the design of the bridge 
without having precise levels of the road. 


“The Engineer responded within a reasonable time frame but 
‘the Contractor falled to convince the Employer of any solid 
ccaue of interruption to the progres. 


“The prices quoted in the tender shall be comprehensive 
enough to include for escalation in the prices of materials and 
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labour. Market induced vacillations are therefore a risk to the 
‘Contractor. 


6. Even if itis a vatiation, the Contractor has no valid ground 
for seeking tlme extension on the increase of quantity. ‘The 
‘Contractor should have adequate resources to pump in varied 
works as usually come across in any typical construction 
works. 


7 ‘The Employer argues that instead providing evidence in 
support of such claims so much in identifying the actual cost 
incurred, the Contractor must satisfy the Engineer that any 
additional cost claimed does arise asa result of the event relied 
upon. In other words, che Contractor is to establish that, but 
for the disruptive event, the cost to the Contractor would 
hhave been less than it actually earned out to be and that the 
difference arose as a result of the disruption. 


8. Liquidated damages (LD) for the delay in completion are 
apparently the main claim with the Employer and wish 
to Invoke Clause 8.7 to penalize the Contractor for late 
completion. ‘the Employer argues that if the Contractor 
however intends to avoid LD by showing his entitlement for 
extension of time, he must prove that; 


a. his progeam at that time was realistic and he could have 
achieved targets 
he was achieving the planned rate of progress 

c. adelaying event occurred 

d._cause of the delay gives a time extension entitlement under 
the C 

e. delaying event affected the rare of progress of relevant 
activities, and 

the effect to such activities has affected the completion 


date 


9. 


10. 
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The Contractor fails to accurately measure any under 
absorption of head office overheads because the damages 
are too remote and speculative. Although, the Contractor's 
entitlement as to claim for additional overhead costs has 
been confirmed in case law, the busden of proof on such 
lost opportunity entirely lies with the Contractor. Th 
Contractor failed to bring, any valid justification 


‘The Conteactor must show that the delay was unforeseeable, 
uncontrollable, critical and causally connected, so that the 
circumstances made the scheduled completion shifted, 
considering concurrency (where two or more delay events 
arise at different times, but the effects of them are felt Gn 
whole orn part) at the came time) where both the Employer 
and the Contractor are causing delay. ‘The Fimployer argues 
that even the Contractor gets an extension of time; he is 
only entitled to any loss and expense incurred as a specific 
consequence of the E:mployer-caused delay. The burden of 
peoof lies with the Contractor and the Canteactor failed in 
that regard also. 


If the Contractor is able tor identify extea costs at the activity 
or event level, he recovers these bur not the general running 
costs of the project. The Contractor should nevertheless 
bbe entitled only for the actual loss and not the actual cost 
(in other words, the difference between the actual cost 
incurred én delay and the cost thar would have incurred 
under normal ciecumstances as planned for which the 
Contract rates are inclusive of basic cost, overhead and 
profi, The sum so arrived will eventually cover up any 
escalated component in prices of materials and labor and 
any loss of productivity. ‘The Conteactor’s claims under 
individual headings definitely over-compensate the loss £0 
Uke Contractor if any. 
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Within 42 days after the Contractor became aware of the 
event or circumstance giving rise to the claim, or within 
such other period as may be proposed by the 
and approved by the Engineer, the Contractor shall send. 
to the Engineer a fully detailed claim which includes 
supporting particulars of the basis of the claim and of the 
extension of teme and/or additional payment claimed. The 
Employer contends that the Contractor failed to lodge his 
claim within the subject 42 days (period between 12 July 
2002 and 30 June 2003 just before the completion exceeds 
42 days) so that his right to lodge the claim is lost in absence 
of such proposal as per Clause 20. 


‘The Employer contends thar the DAB should have given its 
decision with season. The DAB's decision was taken on the 
spur of the moment and ill founclect so that it is nor a-valid 
matter t0 take a step forward in the dispute process. 


The Arbitrator(® shall have full power to open up, review 
and revise any certificate, determination, instruction, 
opinion Or valuation of the Engineer, and any decision of 
the DAB, relevant to the dispute. 


However, #fany dispute is referred to the DAB in accordance 
with Sub-Clause 20.4 of the Conditions of Contract, che 
DAB shall proceed in accordance with Sub-C 
these Rules. Subject to the time allowed to give notice of a 
decision and other relewant factors, the DAB shall 


wuse 20.4 and 


@ act fairly and impartially as between the Employer 
and the Contractor, giving each of them a reasonable 
opportunity of putting his case and responding to the 
other's case, and 

(b) adopt procedures suitable to the dispute. 


Unfortunately, the DAF has acted alone without any 
opportunity for the 


ployer to present his case, so that 


415, 
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DAB’s decision for time extension till 1 June 2003 is no 
longes valid. The inquisitorial procedure LAB adopted has 
actually caused a Shear injustice 10 the Employer 


No dispute may ordinarily go to Arbitration unless it has 
‘run the gauntlet, as laid down in Clause 20, When a dispute 
is referred to the DAB under the Clause, it gives a decision 
on that dispute and, thereafter, if a Party is dissatisfied 
with that decision, it gives a notice of dissatisfaction as to 
that same dispute: Whatever other disputes there may be 
between parties, none may be arbiteated unless it has gone 
through the process, Accordingly, ifthe Arbitrators embark 
on any other matters, without the pasties’ consent, they will 
be exceeding their jurisdiction and, hence, their award shall 
be set aside, Ifthe DAB to dk 

vvatiation and also its claim for an extension of time which 
is itself based on the notional delay had there not been 
acceleration (but not any other of claims as the Contractor 
allegedly reasons that their quantification depends on 
the extension of time ultimately granted), only claims of 
variations and extension of time can be considered in the 
Asbitral Tribunal 


le whether there had been a 


However, in this scenario where the Contractor claims that 
it has been wrongfully denied an extension of time by the 
Engineer, such a dispute might be considered to include 
the Employer's claim for liquidated damages for the same 
period. Therefore, the Employer should not have to submit 
such claim, as a dispute, to the DAB in order to be able to 
assert it as a. counterclaim in the Atbiteation 


Under circumstances, the issues to be determined by the Acbiteal 
“Tribunal shall be those arising from the documents and evidence alreacly 
filed, and from further pleadings, evidence and submissions presented 
by the Parties in the course of this Axbitration, and shall include any 
question of law, fact or evidk 


\ce that the Arbitral Tribunal may deem 
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necessary to decide in order to determine such issues. The issues to be 
determined might include, but are not limited to, the following: 


1. Whether notice requirements have been met by the parties 
in compliance with the dime frame specified in the Contract, 


2. Whether the parties lose their rights to claim if such notice 
requirements in time ate not fulfilled, 


3. Whether the Claimant had no sufficient time to identify che 
eros well in advance and, as an experienced Contractor, 
he was not able to reasonably fotesee the flood levels at 
tender and whether he had any reason not to anticipate and 
whether it did fell beyond the bounds of common sense 


4. Whether giving precise road levels is the Engineer’s sole 
responsibility 


5, Whether the Contmactor demonsteated a clear cause and 
effect relationship between the Employer nd 
the actual loss 


-aused delay 


6. Whether unprecedented price increases prevatled during 
the period in question, 


Whether the additional works fell on the critical path 
shifting the scheduled completion, 


8 Whether the claims are contractual, compensable and 
excusable. 


9. Whether the method of computing the actual loss is 
logical, 


10. Whether the punitive damages and liquidated damages are 
unlawful 


528 


Contrateal Dimension in Canstracton 


AL. Amount of actual loss suffered in any. 


14.20 Overview 


Negotiation is the basis for any ADR mechanism. It is a peocess of 
‘working ouran agreement by direct communication which is voluntary, 
non-binding, bilsteral or multilateral. Each party may utilise any form, 
of extemnal expertise it considers necessary. Mediation is a private, 
informal process in which parties are assisted by one of mote acutral 
third paties in their efforts towards settlement. A mediator does 
not decide the outcome; cather he facilitates the settlement process 
for the disputants to decide theie own solution, Duting a facilitative 
mediation, the mediator is trying to reopen communication between 
the parties and explore the options for settlement. If, on the other 
hand, the mediator is called upon to state his of hee opinion on any. 
particular issue then he is clearly making an evaluation of that issue, 
Conciliation is generally seserved for the evaluative process and in 
practice mediation may take an evaluacive orientation in ordes to reach, 
a scttlement. This may cceurinteationally, at the request of the pasties, 
‘or with forethought on the part of the mediator. ‘The boundary is cleat 
in theory, but aot necessarily in practice 


Adjudication relies on an adjudicator having the power by virtue 
of his ageecment to impose 4 decision. More specifically, adjudicstion 
may be defined asa process where a neutral third party gives adecision, 
which is binding on the parties in dispute unless oF until revised in 
aebitrtion oF litigation, Adjudicstor’s decsions are usually expressed 
as being binding unl the end of the contract when either party 
may seck a review of the decision, most commoaly by arbitation 
Ahiteation a process, subject ro stanatory controls, whereby disputes 
ate formally determined by a private tribunal of the pastics’ choosing. 
Providing asbiteators stay within the law, theee is generally 20 appeal 
from the asbitrator’s avacd and the award may be enforced by the 
courts if nccessary. Since dispuces are often of a technical aatuce, 
expert evidence is Frequently encountered in consiruction tigarien 
Med-Acb is essentially « hybrid ADR two-stage process. Ia the fest 
stage the parties attempe to settle their dispute amicably in the forum 
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of mediation. Ifa settlement cannot be found, then the parties move 
to the second stage arbitration. The essential characteristic of this 
rechnique is thar the mezdiator in the first stage becomes the arbitrator 
for the final and binding stage. The commitment by the pasties to 
use this process may arise either through the contract in the form 
‘of a multistage dispute resolution clause or alternatively the parties 
‘may agree to bind themselves to Medl-Arh once a dispute has arisen, 
DRB is a site based representational forum that gives non binding 
recommendations, DAB has been promoted in 1999 FIDIC version 
with procedural rules. In effect, past of the function of the enginece 
had been temoved, thus giving the DAB a considerable power to deal 
with disputes arising during the course of the works. 


14.21 Summary 


A dispute does not arise until a claim had been made and the other 
party has cither denied partially orin full, or expressly notadmitted the 
claim. A reference to a dispute chuse aiming a sertiement of a dispute 
shall not in any way vitiate nor invalidate a Contract neither shall 
bbe ground for the Contractor to cease works nor for the Employer to 
terminate the employment of the Contractor. Meanwhile the Contractor 
shall proceed with the works with all due diligence unless the Contract 
is expressly terminated or abandoned by the Employer in writing, 


The obligations of the pasties, the Engineer and the Engincer’s 
representatives shall not be altered by reason of any dispute settlement 
effort being conducted whether during or after the progress of works. 
However, a patty who intends to invoke the provisions telated to 
dispute settlement shall give a written notice of such intent aad express 
its disagreement if any within the time feame stipulated in the said 
provisions, failing in which no further proceedings shall take place and 
the latest decision shall remain final and binding, Without prejudice, 
nothing in an agreement shall prevent the parties from referring 1 
dispute to any other alternative means of resolution by subsequent 
written agreement and such reference shall be subject to the terms and 
conditions that will be mutually agreed upon between the parties, 
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A recent trend is that che parties need noc inwoke the dispute clause 
because they feel a formal and confronting sense of a dispute with 
the Employer. Any settlement efforts taken place internally are most 
welcome, These efforts of ‘internalizing’ the dispute process have beet. 
popular ar the moment, despite of whether they afe called neutrals, 
referees oF nominees. However, the recommendations are neither 
binding nor final, Even if their recommendation is contractually ‘non 
binding’ itdocs not appear to impair the efficacy of the eccommendation. 
Parties are free to either accept or reject the options, altogether showing, 
many charactetistics of mediation with an evaluative orientation, 
although the mechanism is not a fully feelged standard mei 

strict scientific sense. 


CHAPTER 15. 
GETTING THE CONTRACT 
UNDERAILED 


15.1 Introduction 


‘As the concluding chapter, its important to highlight the lessons learnt 
and the reflection af the preceding chapters for a dispute free project 
delivery. Starting with the key characteristics of intetnational projects, 
and haw the 

several landmarks that are imperative for a good contract practice in 
order to avoid disputing issues. Amongst chem are the right choice of 
Procurement method, proper contract documentation, comprehensive 
contract ceview, existence of an cally warning mechanism, a working 
culture to foster value engineering, control in scope creep, timely notices 
and contemporary records, prevention, best effort and mitigation of 
potential risks, mediatory measures in the settlement of issues, claims 
and disputes, proper conteact close-out, post project review, promoting 
reflective practice and sharpening core competencies. 


Uiffer from the local contexts, the author idlentifies 


15.2 International dimensions 


National construction contracts are those entered into br parties 
belonging to same domicile in a country engaged in business of domestic 
construction. The selationship is linear and simple. International 
construction contracts iavolve multinational participants from different 
political, legal, economic and cultural backgrounds én a composite 
tclationship. A contract is not national when there is an intemational 
component (which could be technical, financial, legal, or physical) 
Intetnational contracts have been the trend apparently because of 
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globalisation in many sectors that has led to evolving a segment of law 
distinctly in construction, 


An intemational construction project often involves joint ventures 
between companies from many countries and participants from diverse 
disciplines such as architecture, engineering, quantity surveying, and 
project management. This calls for cultueal sensitivity in managing, 
human resources as problems related to language, attitude, perceptions, 
approaches and strategies may arise. However cultural isaues are not 
snuch found in national construction contracts, at least not co the same 
extent, This cultural diversay is often visible in international contracts 
anda high emphasis has been placed in dealing with the human factor 
in UN projects, for instance. 


International consteuction conteacts are likely to be more sizable in 
terms of value of work and of greater complexity in terms of type and 
technology used than in national construction contracts. OF course, 
there can be quite small peojects also, eg. a simple feasibility study 
Tnternational construction conteacts may be found in both private and 
public sector and inchide various types of facilives, power generation 
and distribution, telephone communications and data transmission 
‘networks, desalination, gas andl oil, waste water, and major transportation, 
infrasteucture projects. This is again duc to the inevitability of forciga 
inputs. A classic example is airport projects in which IATA regulations 
are the basic norms, The proposed cail line to connect the Gulf region 
{s surely international as it crosses all boundaries. Most of the Tsunami 
[Projects in Sri Lanka spearheaded by oversees agencies are literally 
international 


More parties mean more risks, finance and interface. ‘This in 
tuen justifies the importance of bringing participants with necessary 
capability and expertise on 2 comperitive basis. An individual promoter 
‘would indeed be rehictant to accept the tisk of finance relatively alone 
a laige project. Substantial project finance and special insurance covers 
are fundamental for international construction contracts, meaning, 
the involvement of both lenders and insurers shall be integral in the 
formulation of international contracts. Unlike national contracts, the 
international contract agreements must thetefore be comprehensive 
‘enough to address the aspect of risk apportionment. On account of 
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the higher number of participants, there will be comespondingly a 
higher aumber of contract agreements involved. For instance, sixty 
hominated sub conteact packages were underten main conteacts when 
constructing the 4th biggest mosque in the werld, Such contracts 
would bind parties forexample, the Employcrand the project’s funding 
agencies, the Employer and the Main Conteictos, the Employer and 
the Consulting Eagineer, the main Contmetor and his sub-Contnctors 
or supplices, the Main Contractor and nominated sub Conteactors, as 
well as the Employer and the Principle Architect and hie specialist 
sub-consultants. 


Novation ageeements are also often made by patties in procurement 
of some special installation earlier than the main contract is placed in 
effect. A greater number of participants in international construction 
contracts results in more fragmentation of responsibilities, with sub 
Contractors and suppliers involved in the supply chain, With a view 
10 minimising the incidence of disputes, such contracts shall have 
provisions to manage carefully the technical intesface between several 
contracts across national boundaties, As such, there is a clear need for 
uniformity of practices and procechres for international construction 
contracts, (having understood the heterogeneity and uniqueness 
of each project) as these invariably involve parties having different 
eqpirements. ‘This helps avoid idiosyncrasies of those who originate 
projects and potential disputes at a later time. This has led to the 
development of procurement policies, procedures and standard forms 
lof contract, such as those developed by FIDIC, JCT, ICE or funding 
agencies like the European Union or the World Bank 


However, the risks associated with international construction 
contracts are gy complex and greater. Among the most 
important are the “political sisks” (tisks associated with actions of 
the host government, its agencies and Courts, particulatly in geanting 
licences and permits, adopting taxarion rules and the enforcement of 
contractual obligations) and “currency risks” (uctuation, transferability 
and convertibility ofthe local currency) ete. In example, notwithstanding 
the various forms of surety that are available, such as government 
equity participation, subsidies, loans and bank guarantees, these do 
‘make exception for some construction risk, 


sally more 
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A problem for Contractors and suppliers working in today’s 
volatile material marketis that estimating, bidding and financing major 
construction projects is a challenge and many face significant erosion 
of theit anticipated profits. This is partly because the majority of 
Contractors have been locked into fixed-priced construction contracts 
where the tisk of matetial price and supplier cost increases has been 
taken on-board. A surge in material costs will afte 

considerably where profit margins are not as high as they once were. 
these problems would have never come across in national contracts 
so substantially. Price escalation in international contracts has been a 
controversial subject amongst professionals which has been less talked 
about in national contracts. The recent oil price impact on international 
contracts is still a case pending reasonable compensation. But, in 
contrast, there are formula methods af computing unabsorbed price 
cscalations in both national and international contracts 


their bottom lines 


In many respects the principles governing the construction contracts 
are equal in rerms of how rights and obligations of the parties have 
been defined. Almost 70% of the conteactual provisions governing the 
selationship of the pasties provide no significant difference. However, 
in a purely domestic conteact, the applicable law will normally be that 
of the country whilst in international transaction, the position is more 
comprehensive. There may be two or mote different national systems 
of law capable of qualifying as the substantive law of the contract. In 
an intemational contract, the law construing, a contract is basically the 
local law where the contract is signed. Also, it could be the law of the 
countey where the project is undertaken. It could also be the law of the 
state where a significant patt of the conteact wotks are manufactured, 
‘or where the contract & financed or simply the aw which the parties 
regatd as well suited to govern the particular contractual relationship. 
For instance, disputes arising in international construction conrracts 
are usually settled on the basis of international commercial arbitration 
‘practices as well as the associated international conventions, rules and 
laws, such as the New York Convention, the ICC Rules of Arbiteation 
and the UNCITRAL Model Law: Disputes under national construction 
contracts on the other hand are likely to be settled through domestic 
arbitration or litigation means. In national construction contracts, 
disputes are settled and remedied in one jutisdiction under a single 
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system of law. By contrast, international contracts are mostly governed 
by laws applicable universally or at least regionally. For mstance, 
conrracts in the Middle Fast are construed by Law of Sharia and thet 
civil codified laws. 


Local governments go for international contracts by the reason 
of funds, technology and expertise, Contracts eventually become 
inherited with the foreign features, although it is difficult to exictly 
demateate anational contract from an international one. While national 
and international construction contracts may not be too dissimilar in 
the nature of the work, a main feature that distinguishes each othet 
is the ‘diversity of work’ as mentioned above, amongst various parties 
operating under different ‘contractual areangements’. These include 
design and build, cumkey, engineering, procurement and construction 
(EPO), build, own, operate and transfer (BOOT) and partnering, 
However, the tiditionsl measure and pay method is often the one 
that stands globally. 


15.3 Procurement choice 


Selection ofan appropriate procurement system depends largely on the 
accurate identification of user requirements. There is no universally 
accepted criverien in making the most appropriate choice as it depends 
‘on a gamut of legal, technical and economic factors. Amongst the 
basics however are the speed and certainty in achieving completion, 
the ability 10 receive the lowest price in competition, how far the 
desired quality can be met, and more over the way the risks have been 
shared, transferred or taken over Here, the speed refers to the need to 
complete a project mote quickly than other projects of similar nature, 
complesity and size. Shorter construction dusation can be achieved by 
accelerating measures o: fast track strategies which would favour the 
use of management contracting, for instance. Since the requirement for 
a speedier completion could often result in a premium in the price and 
‘quality, a valid justification is indispensable prior to stay ina decision, 
Cescainty of completion time relates to the degrse of cestainty that a 
project will be completed on the exact date as specified in the contract 
‘The formula is that the greater speed a procurement system can offer, 
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the higher the degece of cestainty the project can be completed on 


How certain the lowest price a procurement approach could offer 
is the next dimension, Procurement approaches offering the highest 
price certainty include design and build and the traditional lump sum 
‘method. As far as the quality is concerned, it has several components 
namely quality of materials, workmanship and the design concept. 
‘When high level of quality of materials and workmanship are eequited, 
a thorough scrutiny level has to be sev in place. Design quality is generally 
influenced by the time availability, the expertise of the designer himself 


and more importantly the way the Empleyer’s requirements have 

ed in a brief. At the tail, the Contractor's construction 
cexpericnce conteibutes a lot in design quality if the design and build or 
related variant is the procurement choice 


been arti 


In nutshell, each procurement system has its own merits and risk 
profiles so that it is important for the Employer to know how and to 
‘what extent the tisk has consciously been passed to the Conteactor and 
down the line in the supply chain, how it has been shared, and how the 
risk may nor have been passed on atall Ibis often the case that the form 
of procurement route will be prescribed for the Contractor, similarly 
in large international projects where funding bodies may prescribe the 
choice of contrict. However, the success of the project may largely 
depend on the right contractual ‘vehicle’ being chosen; otherwise it 
will take everyone to a wrong ‘destination’. 


15.4 Contract documentation 


A consteuction contract is a result of a series of promises exchanged 
‘between the parties, verbally and in writing, over a considerable period 
of time, as opposed to a teaditional one-time purchase contract. 


Although an unwritten contract which can he either implied 
in fact of implied in law, may be legally binding, construction is an 
exception. Construction contracts are preferred to be in writing, 
Most juriselictions have rules of law which may render oral contracts 
unenforceable, especially those involving large amounts of money. 
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A contract is unenforceable if itis fraudulent. ‘The logic behind the 
written requirement is to prevent false allegations of the existence of 
contracts that were never made. Hence the 

the requicements of legal provisions are null and void. However, a 
party unjustly enriched by an unenforceable contract may be zequited 
to provide testitution for unjust enrichment. 


ntracts that do nor meet 


Usually, there must be a memorandum to evidence a contract, 
which may come into existence just before the contract has been 
formed, All concems agreed after tender queries and their responses 
and clatifications, post tender negotiations ete will be consolidated in 
a Memaranclum of Understanding (MOU) reflecting the final conenars 
between the parties. This memorandum must be signed ia some way, 
in place of a seties of documents. It mast contain all material terms 
of the conteact, the subject matter and the pasties to the conteact. If a 
contract is in a written form, and somebody sigs the conteact, then. 
the parties are bound by its terms regardless of whether they have 
tead stot not provided the document is contractual in nature. Hence, 
a memorandum of understanding is where the convergence of will 
has been expressed and the intended common line of action has been 
indicated. In conseruction contracts, MOU has the binding power of a 
contract; as a matter of law, contracts do not nced to be labelled as such 
to be legally binding, Whether of not a document constitutes abinding 
contract depends only on the presence or absence of well-defined legal 
elements in the text proper of the document (the “four comets”). Hor 
example, a binding contract must contain a mutual consideration - 
legally enforceable obligations of the pasties and its formation must 
take place free of the vitiating elements such as fraud, duress, undue 
influcace, undesage and lack of mental capacity 


Forany contract, essential elements include a description of the work 
tobe done, the price and how it may be determined and how payments 
are 10 be made, and the time of completion. Furth 

include conditions that cover default by pasties, how vatiations are to be 
considered and dispute resolution procedures, The client will determine 
the amount of risk they ate prepared to accept and so will choose, and. 
{in fact must choose, the contracting arrangement that best suits the risk 
profile for the job. Risks are identified and apportioned, genceally, to 


a contract will 
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those parties that can best deal with, Particular conditions make changes 
that change the risk allocation and, when pricing,a Contactor may not 
sometimes fully understand the effect of that change in the work they 
are required to undertake. Contractors will either accept the tisk or 
provide prices thar cover the perceived risk. Conditions of contract 
therefore come in all shapes, from simple handshake agreements to 
verbal agreements which are subsequently 

form contracts and long form forms. 


confirmed in writing to short 


A simple contract inevitably starts with all parties in what appears, 
to be full agecement, however, when things go wrong, and then the 
conditions of thar contractare frequently misinterpreted in one’s favour. 
‘Contracts in writing supported by and exchange of correspondence will 
Iberter define the work to be done, the standard of the wotk and how 
and what payments ace to be made making the contract administration 
‘easier as the conditions are better understood. 


15.5 Contract review 


General Conditions of Contract shall apply actoss the board while 
giving due reference to Appendix to Tender whete applicable. 
‘Afterwards, some of these conditions axe superseded by the ‘Conditions 
‘of Particulse Application’ ro suitably assist and address project specific 
local requicements. ‘These requirements depend upon the type of 
project, contract modality, pricing method or any other arrangement, 

could be full and partial lump sum and re-measutable works 
or full and partial design and build with extension to operation, 
‘maintenance and transfer, for instance. There may be conditions of 
particular application on the type of project such as roads, dredging, 
‘marine or dectso- mechanical works. Also, these conditions of contract 


They 


inchide various standard or bespoken forms for the Contractor to use in 
a variety of citcumstances guaranteeing indemnity at varying degrees. 
“These may usually be the advance payment bond, performance bond, 
cetention bond, diteet bank transfer, novated form, vesting certificate, 
[Patent company guarantee, ete. With these in mind, the latest trend to 
integrate a series of options in one single model enhances versatility in 
contract governance. 


Contractual Dimensions in Construction 


Connectivity is the bondage of all those involved in the contractual 
machinery using many types of documents in effect. OF them, the 
function of conditions of contract is to spell out the rights and 
obligations of the parties to the contract, basically on the principles 
of risk allocation, good faith and fair dealing. Beyond the parties to 
the contract, these conditions stipulate duties, rights and obligations 
of the non parties to the conttact also since it is indispensable to 
define the connectivity of these personalities (Engineer, Engineer's 
representative, nominated sub Contractors, suppliers etc). However, 
some customized documents resulting in one-sided language harm the 
even risk allocation amongst the parties, thus resulting in imbalanced 
apportionment of project risks. The outcome may be that the rule of 
conta preferentum would fall against the Employer. 


As mentioned, contract conditions dictate the allocation of risks 
between the contracting parties. Even when standard forms of contracts 
are used, modifications are virtually made to various provisions. As 
construction contracting has become more complex, structuring 
contract agreements requires more extensive review of interrelated 
terms and conditions and balancing the possibilities of risk against 
‘overall obligations. Only with a complete contract can risk transfer, risk 
allocation, and risk shifting issues be evaluated, and indemnification 
issues, including any exculpatory language that are assessed accurately. 


The basic concer is to have the entire contract document available for 


a holistic review. 


Whethera conteactis ofa standatdized form, a proprietary form ot 
bespoken, the clements that are usually given in form of specifications, 
drawings, bill of quanteies, pricing preambles, ete provide a framework 
for review. Any final understanding just before they sign the contract is 
what essentially matters. Any other understanding’ that took place in 
between the tender and the contract might have flown away on some 
reason, for instance, the deawings issued from time to time for tender 
clarification would be ao longer valid in a technical sense but itis the 
contract drawings that form an integeal part of the contract Getting, 
the contract right in this way is not a photocopying in bunches as many 
have accustomed to, but is a professional piece of work articulating, 
what parties have truly bargained for. A contact with ambiguities, 
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inconsistencies, errors and omissions, obscurities and anomalies are a 
potential sonrce of disputes and a permanent drain on client’s budget. 
‘The whole idea of review is to detect them, cectify where possible, and 
uin-derail wherever gone out of line 


‘However, a situation that has been in the majority of international 
construction conteacts is the pursuit of principle features of the DIC 

acclaimed standard forms even in locally 
‘customised contracts. Conversely, there are many subtle changes that 
eventually imbalance the evea risk allocation between the parties. Many 
contracts drafted in one sided language biased towards the Employer 
are a result of cut and paste exercise. The message to Contractors 
entering into contracts on the basis of thee forms #8 fo review them. 
carefully without being fooled into thinking that they are simply the 
FIDIC versions, 


and other inernationall 


Contract interpretation has become a day today phenomenon 
in any typical construction project where interpretative doubts arise 
because of errors and omissions inherent in these documents, iner-alia 
due to short planning and documentation stage, lack of expertise and 
supervision lapses in pre contract services. A thumb rule in clarifying. 
an ambiguity is that a contract must be reads a whole. Noone should 
construe words in a vacuum but consider all backgsound knowledge 
(which is often referred to 2s giving due regard to the circumstances 
involved) which would reasonably have becn available to the parties in 
the siruation in which they were at the time of the contract. A contract 
‘must receive such an interpretation as will make it lawful, operative, 
definite, reasonable, and capable of being carried into effect ifit can be 
done without violating the intention of the parties. “It can neither be 
uncompromisingly literal nor unswervingly purposive; the instr 
-must speak for itself, but it must do so in-situ and not to he transported 
to the laboratory for microscopic analysis” according to Sie Thomas 
Bingham. Basically, the pasties must take the plain, literal, and ordinary 
meaning of terms and conditions when construing a conteact. 


saz 
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15.6 Early warning mechanism 


Some standard forms place an obligation on hath the Contractor and 
the Engincer, ot his representatives on behalf of the Employer, to 
givean early warning by notifying the other as soon as either becomes 
aware of any matter which could increase the contract price, delay the 
scheduled completion or impair the performance of the works. Also 
these forms sometimes state that if the Engineer notifies the Contractor 
of his decision that the Contractor did not give an early waming of a 
likely compensating event which an experienced Contractor could have 
_given, the event is assessed as if the Contractor had given early warning, 
The obligation is reciprocal, therefore. Conditions of contract limit the 
assessment of any compensating event to the assessment that would 
have been made, had the early warning been given. In other words, 
the Contractor cannot make additional recovery. In the meantime, 
there is ao express sanction on the Engince: for failure to give an 
early waming, However, such a failure might be seen as a breach of 
the requirement to act in the spirit of mutual trust and co-operation. 
In theory, that would entitle the Contractor to damages. However, in 
practical terms, there would be a potential breach of contract by the 
Employer, which i in itself a compensating event. 


Establishment of a core geoup in some projects is practical than 
enforcing. If stated to be applicable in the Appendix Tender, the 
Conteactor and the Employer shall establish a core group for the 
project including the Quantity Surveyor, Architect and the Engincer’s 
Represenrarive who shall meet regularly ro review and stimulate the 
physical progress of the Works and discuss and agree onto the issues 
arising at site leva, A meeting of the core group members shall be 
convened by the Engineer and the decisions of the core group shall 
be by unanimous agreement of all core group members present at the 
meeting and any decision of the core group shall be confirmed 

instruction of the Engineer. The Employer and the Contractor shall 
comply with any decision of the core group made withia the scope of 
its ageced functions. The Employer and the Contractor operating in an 
early warming system shall notify the other and the Engineer as soon 
as itis aware of any matter adversely affecting or threatening the works 
and shall include in such eady warning notices for avoiding, mitigating 


oo 
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or remedying such mat 
the core group to agree an appropriate course of action unless all core 


cr. The Engineer shall convene a meeting of 


group members agree such course of action without a meeting. 


‘As a result of prior knowledge gained by regular site visits, this 
group is able to deal with the issues quickly as they atise. Generally 
core groups are acting within the time restraints however, in most 
cases this is more than offset by the advantage of a decision being. 
provided speedily. Another concetn is that the core group prevents any 
disputes build-up by continuous follow-up and intervention as soon as 
disagreements occur. T'he group can, with the agreement of the parties, 
De asked 10 give an advisory opinion similar in nature to a judgment on 
a preliminary point in arbitration. The advisory opinion can be used 
when the parties need guidance on technical matters that is preventing, 
a further dispute. Because of the the project, facts are 
better understood by everyone, pethaps a must when administering, 


smiliarity wit 


a dispute, more of less in capacity of a dispute review board. ‘This is 
important when in most projects; the same staff rarely remains till 
completion that deprive the arbitrator the benefit of their first-hand 
know how of events, With such individuals on hand, greater certainty 
prevails and che materials relevant to the issue can be easily dug out. 
Unanimous decisions engender confidence in the dispute process and 
are more likely to result in a settlement. Working: relationships are less 
injured and site level partnering can continue. 


15.7. Value engineering 


As it indicates, value engincering isa scientific approach to enhance the 
value of products, services or operations chrough engineering measures 
taken systematically. Value, as defined, is the tatio of function to cost 
and value can therefore be increased by either improving the function 
for reducing the cost. A primary tenet of value engineering is that 
there can in no way be a compromise in quality, workmanship and 
performance in the pursuit of value enhancement. 


Contractually, the Conteactor can be allowed to bring his own, 
proposals, resulting in cost and time savings without technical 


sacrifice, Or otherwise be of benefit to the project, by and large. This 


su 
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is permissible under variation clause or in a separate clause dedicated 
for value engineering Although, as a principle, no variation to the 
contract can he made by the Contractor, it does not however restrict 
the Contractor to submit value engincering proposals which in the 


Contractor's opinion will #f adopted accelerate completion, recice 
cost to the Employer in executing, maintaining and operating, works, 
improve efficieney, and enhance value of the completed work. 


A value engine 
methods of consteuction and maint 


1g proposal may therefore include alternative 
nance of substitutes to materials, 
equipment, or even in designs and construction processes that save 


time and money in long-term maintenance. Mose importantly, as 
already stated, value engineering overcomes paradigm blindness - the 
way we do is the best because this is the way we've always done. Te 
opens all in line to new methods, ideas and tools to improve thei 
effectiveness. Since the mindset to invoke variations is often defensive 
as it is compromisingly cclated to time and cost, value engineering in 
contrast, can best he promoted as a constructive procurement choice 
for a prudent contrac: practice. 


With value engineering in mind, the Engineer issued a site 
instruction to raise the foundation level thereby reducing the amount 
of excavation in order to minimize the quantum of dewatering by 
percolating waters surrounding the surface of excavation. Having, 
complied with the Engincer’s instruction, the Contactor claimed for 
additional cost on foundation. Dewatering in this particular conteact is 
‘lump sum item and the Engineer argued on the basis that the intent of 
the site instruction was to reduce the effort on dewatering that should 
eventually reduce the cost. 


The Contractor contended a scape creep without corresponding 
provision for th 

informed about the changes. In other words; there were revisions made 
to the render drawings with consequential increases in the scope of 
work that became apparent to the Contractor, hence the Contractor 


requisite resource inputs, oF rather; they Were not 


expressed his desire to recoup the cost involved. It was found that 
dewatering being a lump sum item not measurable for the purpose 
of payment in this particular contract. Whether itis 1 litre or Million 
litees, the Contractor has taken on board the risk of inadequacy of the 
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lump sum quoted. If the Engineer had intent of value engineering by 
raising damp proof course level with the aim to seduce dewatering, 
he should have clearly stated that in his instruction, Ithas been noted 
the changes in the scope as obscrved and brought forward by the 
Contractor is the basis of what has led to this point, Tfthe Contractor 
subsequently contests that the Engineer's intent of bringing a saving to 
the contract cannet be achieved, fully or partially, the whole argument 
of the Engineer may not be without counter- argument. 


Also, it would have been a matter of design of a dewatering system 
ranging fom simple pumps to deep extraction and recharge well 
systems. The Enginece would have evaluated alternatives to minimize 
dewatering costs. A number of projects have included excavation and 
backfill under water to minimize dewatering, costs and some dewatering 
designs have been integrated with excavation support or barrier wall 
systems. These evaluations include base stability of the excavation, angle 
of repose once backfilled, as well as phonemic impacts of dewatering 
fon the steucture itself 


The Contractor had a case for additional costs on raising the 
foundation level definitely and may well be having a case on dewatering 
‘provided the said insteuction to raise level caused more dewatering as 
A consequence. This is purely a technical judgment in comparison with 
the methods of dewatering the Contractor envisaged in the tender and 
‘what was actually carried out at site, The Contractor had allowed for 
this uncertainty in his price for de-watering and there is no approved 
‘method statement in place to depend upon if it is to measure the 
scope of de-watering envisaged during tender stage. Therefore, itis 
deemed, increases or otherwise in de watering, scope is part of the risk 
and he has indeed provided for all dewatering works involved with 
this project. If the Contractor's new pumps in more capacity were 
ceded because of the faule of his technical approach, then the cost 
difference is on the Contractor's account and payment made only toe 
bills of quantities (B/Q) allowance. The notes on pricing document 
makes it a Contractor's responsibility pertaining to the risk involved 
with excavation as stated that ‘the Contractor shall take and accept 
responsibility for the chanicter of the ground and no excra price will be 
allowed for excavating in surface concrete, reinforced surface conctste, 
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paving flags, tar macadam, loose rocks, debris, rubble, boulders, loose 
stones, old foundations, running sand, mud running water, water table 
etc’. Regarding time émpact, it can not be exactly the same period 
of delay in more dewatering of more time devoted on foundations, 
as the Contractor says. It is che net resultant impact on scheduled 
completion, 


Work subject to Engineer's approval in lump sum contenct situation 
is a one that seeks to satisfy functional and quality requirement conteary 
to the Employer's expectations in terms of cost without genuine and 
agreed value engineering exercise. In general, the Contractor is free to 
choose any method of construction within the limit of fair engineering, 
practice that meets the specifications of the contract provided the 
contract does not call fora specific method or approach. If the contract 
specifies the method and the Contractor wishes to go for another 
method with a lower cost then it is a deviation which needs approval 
from the Owner prior to procurement and/or execution. Obviously the 
Contractor needs to convince the Owner if the method proposed meets 
the contract requirement. Usually the cost saved is shared between the 
Contractor and the Owner on a mutually agreed percentage. It is on 
tecord that the Engineer did not issue any certificate for non-conformity, 
hence no case of contractual deviation can be established, which is not 


even an issue, in this matter. The estimated 10% for actual dewatering. 
cost which is proposed to caver cast of pumps, hoses, reservoir and 
attendant labout is without details but mete assumptions which could 
be compared to ex-gratia discount request. This approach is without 
serious cost details, ‘That the anticipated volume and approach for 
dewatering has not been undertaken is perhaps an issue which none of 
the contract documents can establish its exactness. 


this matter should not be pushed to limit as the Client stands 
to gain nothing from this approach. Given that the Contractor has 
belatedly considered some savings to the Client, this opportunity should 
be capitalized on to ask for more discount as means of commercial 
settlement. Contractor's discount offer is for all dewatering cost 
Withour prejudice to ascertained quantities by the Consultant, the 
Engincer then proposed 30% discount on the total cost of dewatering 
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to be negotiated and agreed with the Contractor. This is Quid Pro Quo 


for a conteact to be binding in exchange of something of value. 


lesson to learn is that key to successful project management lies 
with the ability to effectively optimize the key elements of quality, cost 
and time within che contractual framework of the project, throughout 
the acquisition /consteuction period. Therefore, cost management or 
cast control responsibilities go beyond mete or arbitrary deductions 
of costs of what is termed as unimplemented items of the project or 
changes to work execution methodology. Value engineering is the best 
if adopted in the right sense. 


15.8 Scope creep control 


A.work scope is liable to change most of the times. What is important is 
to keep the variability of the scope to the minimal through procedural 
measures. However, the task of keeping this momentum throughout the 
cutrency of the project becomes complicated in case of a scope creep. 

cope creep is simply when changes are allowed to the original project 
scope that are not controlled in any shape of form. It is also adding 
features and Functionality (project scope) without addressing the effects 
‘on time, costs, and resources. This is known to be a silent killer that 
takes the parties unconsciously unaware of long term repercussions. 
"The lack of definition of the scope of work basically results in gradual 
and incremental change over the original scope of work, along a 
considerable perind of time so that only through procedural means a 
contract ean be monitored for any slippages in time and cost parameters. 
In absence of a comprehensive change management mechanism, a 
contractor may well be having a claim for a series of disruptive events 
that eventually results in a global claim for which the effects ean not 
be isolated or segregated according to the individual causes, Asa result, 
contractors claim that the resources have been stuck on a project that 
is never completing so that they lost many other future opportunities 
in the industry. 
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15.9 Notices and records 


Notices convey ones intent and must be in good faith. For a successful 
claim, clear fxctual evidence is acrucial cement. Records ate the asets 
to justify or defend allegations a disgruntled party would refer to. They 
become coatemporaey once they are collated at ste level orat any other 
source in the fisst instance and authenticated by the Engineer with 
the idea of ensusing vieginity of the contents for a legitimate claim. In 
any standaed form, the Contractor has been given a liability to keep 
‘contemporary records as may be necessary to substantiate any claim 
and further it notifies that those records must be maintained either on 
site of at another locaticn acceptable to the Engineer. The Engineer 
aay after receiving such notice, monitor record keeping and instruct 
the Contractor to keep further contemporary records, asthe case may 
be. If instructed by the Engineer, the Contractor shall submit eopies 
to the Engineer 


Whete delays occur, Contracts usually provide for a notification 
tegime. Conditions of contract mandate thatthe Contractor is required 
togne notice of circumstances which mightlead toa delay of any kind, 
immediately the Contractor becomes aware of such circumstances 
This provision usually applies not only to circumstances out of which 
the Conteactoe might ultimately claim an extension of time, but all 
circumstances whete the Contractor is likely to be delayed in achieving 
practical completion (even where, for example, the delay was caused 
theough the Contiactor’s own fault and the Conteictor is not entitled 
to such an extension of time). Where the Contractor fails to give the 
necessary notice he will be barred under the Contract from bringing a 
claim foran extension oftime and/or delay costs. Notice requirements 
must therefore be a basic obligation under the contract. They can also 
be implied as customary to mdustry good practice and as a result, 
parties warrant to have informed of any eventuality at the earliest 
pricticable opportunity. A substantial body of law has also recegnized 
the effect of time bar clauses as an obligation. 


A typical ease involves accumulated impact of a series of changes, 
cach of which mayappearminor, but collectively have a disrupting effect 
‘out ofall proportion to the work involved. Other changes may give rise 
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cheduling of work, with consequent loss of producti 


y. Often, 
theseimpactsate difficult to determine until some time lates. The phrase 
‘as soon as practicable’ connotes doing something with all ceasonable 
dispatch having, eegatd to all the circumstances. Notwithstanding the 
type of claim, notice of claims is therefore fundamental in any clim, 
a failure of which may amount to disregard the claim in its entirety 
A question arises whether the Contractor's failure to timely notify 
his intent to claim will lose his right to lodge his claim in “ofa 'The 
answer is yes when it is condition precedent. In this was, under most 
contracts, the Contractor is ale to preserve his rights t0 claim until 
such time as the necessary information can be collated. Equally, the 
notices are applicable for the Employer. A notice shall be given as soon. 
as practicable after the Eimployer became aware of the circumstances 
giving tise to claims on reciprocal basis. 


15.10 Preventi 


n, best effort and mitigation 


Usually, aterm implied to the effect is that the Employer will not hinder 
‘or prevent the Contractor from carrying out the work in accordance 
with the terms of the contract Where an act of prevention such as a 
delay in approving a remedial scheme causes delay it is essential that 
the contract includes a provisicn for extension of time. In absence of a 
provision the completion date falls away and the Contractor is obliged 
to finish within a reasonable time. As a result of the completion date 
-no longer applying the Employer is unable to apply liquidated damages 
even though the Cont 

delay to completion. One consequence of the prevention principle is 
that the Employer cannot hold the Conteactor to a specified completion. 
date if the Employer has by act or omission prevented the Contractor 
from completing by that date. Instead rime becomes af large and the 
obligation to complete by this specified date is replaced by an implied 
obligation to complete within a reasonable time. Simply, the prev 
principle is based upon the established rule in common law jurisdiction 
that no person can take advantage of the non-fulfilment of a condition, 
the perf 


or may be responsible for some clement of the 


vance of which has been hindered by himself 


Cases are there in series that consider the right of a Contenctor to 
have the contmact period extended. On this basis the Contractor has been 
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eld tw be entitled to an extension of time where delay has been caused 
by matters within the Employer's esponsibility even where concusrent 
elay has also been caused by the Conrractor’s own default, Tn these 
cases both causes ate cithes jointly or independently sufficient and each 
concurtent delay could be regarded as the legal cause of the overrun 
because the delay for which the selevant party is responsible is an event 
which the duty imposed upon them was intended to prevent. 


On the same token, there is a duty on the party incursing 
additional cost as a result of a breach of contract to mitigate that cost. 
For instance, the Conteactoe must use his best endeavours to reduce 
the delay and in so mitigating, the obligation does not require the 
Contractor to expend substantial sums to reduce the delay. Hence, 
the best endeavours obligation only requised a party to do whar was 
commescially practicable aad what it could easonably do in the given 
circumstances (which will include applying resources in a manner so 
as to reduce the consequences of a qualifying delay, so that work is 
carried out efficiently) 


In law, a party establishing a breach of contract shall be under a 
duty m9 take all reasonable measures to mitigete the loss which has 
coceuried provided that he can do so without unreasonable cost of 
inconvenience. Acconlingly, an injured pasty cannor recover damages 
for a loss which could have been aroided by seasonable steps. The 
injured party is not required to do anything other than in the ordinary 
course of business. Abo, ifthe injured party takes steps which he could 
sot reasonably have been required to do, and avoids the potential loss 
he cannot recover the potential loss as damages. Finally, the injured 
party may recover his loss or expense in taking reasonable steps to 
mitigate the loss due to breach of contract. ‘The SCL protocol also 
considers that the Conteactor’s duty to mitigate its loss in two limbs; 
the Comeractor must rike reasonable steps 1o minimise ts loss and the 
Contractor must not take unreasonable steps that increase its loss. For 


instance, a Contractor's decision to add a one more shift with the same 
tradesmen may deem reasonable on the ground of familiacity with the 
job conditions which in tuen avoid leaning time unlike a new stafE 


Under ciscumstances, the Contractor is usually sequired in 
construction contracts t0 do all it can (0 avoid, overcome or reduce 


so 
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delay. As mentioned, this duty does not extend to carrying out any 
change in scope any 
more money in order to negate the effects for example adding, extra 


jore efficiently than the original scope; spend 


resources by working outside its planned wotking hours or otherwise. 


Since mitigation involves an aspect of management of resources 
and planning of activices in the circumstances of actual events, such 
an obligation may however requite the Conteactorto take some positive 
action, and a failure t do so may sound in damages measured by the 
liquidated damages for additional period of over-run which could 
have been avoided bue for the breach. Since the obligation to proceed 
“regulaely and diligently” means to proceed continuously, industriously 


and efficiently with appcopriate physical resources so as to progress the 
works steadily towards completion, itis suggested this will also include 
managing the effects of the delaying events. 


The onus of proving the failure to mitigate rests on the party 
alleging the failure. A party cannot recover damages resulting from. 
other party’s bteach of contract, ifthe damage would have been avoided 
bby taking reasonable measures and if the mitigating measures were 
greater than what might be considered as reasonable, Further if the 
claimant incurs loss of expense by taking reasonable steps to mitigate 
the effects of breach, itis entitled to recover its consequential losses 
arising, out of the mitigation. However, mitigation is not meant to he 
the minimum cost to be incurred as a result of breach. Neither has it 
meant to do everything possible to mitigate. 


15.11 Mediatory efforts 


A usual prescription in teaditional conteact forms, particulatly 
codified jurisdictions, is that any dispute shall in the first instance be 
referred to and settled by the Engineer. Traditionally, a period of 90 
days is allowed for this decision, which shall be final and binding upon 
the Employer and Contractor until completion of the works, Itis not 
a matter for the Contactor to stop work even mn disagreement with 
the decision or whether the disgruntled party's intent is to invoke the 
next step in the dispute gauntlet. Only if the Engineer fails to comply 
with the above 90 days allowance of if the Employer or Conteactor 
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has a tenon to dispute the Engincer’s decision, either party may refer 
the dispute to a Comperent Court of Justice, subject to a notice of 
fnient once again, Parties haveno choice other than the path to Courts 
in some civil codified jurisdictions where the customized bespoken 
Forms upon very old stindard conditions have been widely adopted in 
the administration of construction contracts, These Couris eventually 
rely on Court-appointed expects in the contest of highly technical or 
commercial issues. 


Considering the time factor, cost elements and more over the 
controversial nature of the issues in dispute, pasties sometimes refer 
their disputes to what is aptly called Claims Compensation Committees 
asa shortcut for justice. The jurisdiction retained with these committees 
to adjudicate consteuction disputes is not clear to many practitioners, 
however. Another tendency is to look fo alternatives, ane of which 
is amicable settlement chat gives extra opportunity for the dispurants, 
to revisit theie issues with aa in-house expertise. Quite often this 
mechanism helps the disputants to attive at a consensus within the 
canfines of the nga resultant concern about 
the interrupted progress, the dual role of the Engineer (Employer's 
agent and independent certifies) and the propensity to obtain ingerim 
awards and remporarily-binding decisions 


Smployer’s premises, bei 


Eventually believing in a process in which they are able to retain 
some kind of control over the outcome of their dispute, ther than a 
irt order, the Employers at times refer their matters to a dhird neutral 
ora panel of neutrals. Not to be pessimistic all the time, these neuttals 
will fest evaluate the case independently and therean a recommendation 
that best fits the party's requirements. Hither facilitarive of evaluative 
theie role is, they do aot operate in a vacuum but with techaical, 
legal, financial and other departments hand in hand. ‘There is no priot 
agreement for these nentrals to intervene, but eventually come up with 
options rather than decisions, to which the parties may either accept or 
reject. Such an arrangement in fact avoids somewhat rigid formalities 


in arbiteation or litigation. Indeed, they closely resemble expert inputs 
and give advisory opinions when parties seck guidance on technical 
‘mutters that is preventing a further dispute. Therefore, these neutrals 
Function as a dispute preventing device permanently installed for the 
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dusstion of the contract — in a way similar to a dispute review board, 
bbur aor exactly the same. 


Accordingly, when a dispute does atise, itis given eaely attention and 
addressed contemporancously which avoids the commonly encountered 
situation of the Engineer being ton busy to address a voluminous claim, 
Because of the familiarity with the project, facts are better understood 
by themin administering the dispute, This is important when in many 
projects; che same staffs rarely <emains til completion which often 
deprive any arbiteator the access to firsthand know-how of events, 
With such individuals a greater certainty prevails and the materials 
selevantto the issue can be dug out much easier than ever since. Parties 
who actin good faith age likely to comply with a zecommendation just 
as they would accept a decisinn anyway. 


This ‘neuteal approach is thesefore versatile from forming steategic 
direction to the cteation of an atmosphere conducive for ‘talks for talks 
These neuteals interpret commercial and contractual issues in line with 
the contract documents, principles of quantity surveying and a 

forms, customs and traditions of the construction industry and form 
opinion as to contractual eligibility, validity and quantum of claims ia 
terms of cost, time and otherwise. ‘They critically apptaise the public 
‘nterests involved within the issues ifany under investigation, conduc 
sensitivity analysis of each approach to ultimate outcome using logic 
and reasoning. Although this is aot teuly a scientific mediation, these 
mediatory efforts have been hided in the dispute settlement process in 
between the Fingineer andl the Courts. With no contractual machinery 
in support, however, it has now become a fact of life in public projects 
where the disputants ase unwilling to call theie Employer a disputant. 


-epted 


15.12 Contract close-out 


Tontraet close-out is an administrative formality to verify thar both 
patties to the contract have fulfilled theie conteactual obligations and 
nothing has beea left cemaining: In addition, contract close-out is the 
time to assess the success of a contract and detemnine if there are any 
lessons learned for future contracting. 
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A conteact is completed when all goods of services have been received 
and accepted, all reports have been delivered and accepted, all 
administrative actions have been accomplished and final payment has 
been made tw the Contractor. ‘To initiate the close-out process, the 
Engineer should first determine that the Contractor has satisfactorily 
performed all required contractual obligations. A contract is ready for 
close out when all deliverables, including final installation packages 
and as-built information have been delivered and accepted by the 
Employer. 


Accordingly, the Eagineer shall receive from the Contractor the 
following items (not exhaustive) and materials which shall he collectively 
teferred t0 a8 the close-out documents; 


a. Application for payment 
b. Request of retention release 

¢. Punch list showing all items certified as being completed 
d._ Properly executed consent of surety for final payment 

fe, Final release ofliens for the wtal amount of conteact sum 
£ As built drawings 
& 

h, 

i 

k 


Warranty and maintenance information 
Extta stock materials and special tools 

wl accounting of all varied work 

Certificate that all tests have been passed 

Evidence thar maintenance has been successfully completed 


Ar this juncture, the Engineer mustadvise any ourstandingitems which 
may prevent the Employer from recommending that the project be 
closed out and final payment made to the Contractoe 


15.13 Post project review 


A. post project review (PPR), sometimes called by lessons leaened, 
project complerion review or project post-mortem, helps determine 
whether the project delivered the desired benefits, met the customer's 
tequitements and remained within the originally envisaged scope and 
budget, and if aot the variance. It also helps gauge the user's comments 
shour performance, reliability suitability and ease of use, Tris important 
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to have a practice of post project review so that the same mistake may 
‘not be repeated in the next project. 


PPR as a process consists of several activities performed by a project 
team at the end of the project’ life cycle to gatherinformation on what 
worked well and what did not, so that Future projects can benefit from 
that earning, A projectthat euns longer than a year may usually conduct 
PPR at the exch of significant phase, so that the lessons are captured 
while they ace still easily recalled. This process might also be used 
with a project thar completed some time ayo, but for which the lessons, 
‘wete not gathered. Though a technical audit is some kind of a project 
review, the intentions are poles apart. Hence, PPR is an opportunity 
to systematically improve performance in subsequent projects. Post 
project reviews -if they take place- are typically constrained by lack 
of time, interest and ability. ‘The focus is mostly on technical output 
and bureaucratic measurements and not accessarily the process related 


The essence is that many organizations have no structured appeoach 
to learning from projects after their completion. Even worse, most 
projects have been premanutely terminated that never undergoing 
retrospective analysis on their causes of failure. A recent survey 
indicated that many projects are not reviewed at all after completion, 
and most of the remaining is reviewed without established review 
guidelines. 


However, PPRs aremore prevalent in industries where “knowledge 
is the main output of a project. For instance, consultants regulad 
perform after action-reviews in order to capture lessons learned fio 
their engagements (Continuing professional development sessions fore 
instance). Post project reviews ate sometimes fallen into. complete 
neglect because they take time, discontinuity - beneficiaries of project 
reviews are Furuse projects, not the curtent ones, and reviews involve 
looking back over events that project participants are likely to feel 
cynical. 


People resent the fict that reviews frequently have become major 
finger pointing exercises, simply concerned with allocating blame for 
shortcomings in the project. Looking forward to new work is more 
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appealing, ‘The majority of defects are the faultof the systems that people 
work in eather than the individuals. Maintaining social «clationships 
typically matters more to most people than accurate diagnosis of isolated 
events. People can be scluctant to engage in activities that might lead 
to blame, criticism of allegation, Many people think that experience 
is a necessary and sufficient teacher in its own right without closely 
reviewing what has been exactly experienced, Lack of expertise in the 
subject matter (incompetence to carry out reviews), lack of bascline 
data (benchmarks at the project inception in relation objectives) 
to establish criteria of assessment in a post project review and poor 
maintenance of data during project progress are all discouraging, 


Also, the political patronage w cover up inefficiencies and 
corruption (unwillingness to disclose the facts), lack of interim reviews 
making the final post review impossible depending on the issues that 
characterized the project. More over the fast track procurement basis 
of many construction projects cause rapid shift of project gangs from 
one project to another whose concern is time rather than review. 


The knowledge of what occurred is usually dispersed amongst 
several people. The total outcome of project performance may not 
be known to everyone. Further, the knowledge needed to diagnose 
is similaely dispersed amongst several people. For instance people 
commonly make wrong assumptions abour why others fail in their 
duties, and these misconceptions need to be corrected if reasonable 
remedies are to be identified for such failings. Learning from experience 
is thetefore a collective effort. 


Further, repeated ettors ate a characteristic of organizational life, 
particularly in dissemination of tasks. A mechanism of dissemination 
of task amongst the most suitable and capable people to do is important 
for speedy recovery of errors as well as learning Uhrough experience 


In nutshell, post project reviews have been fallen into disuse mainly 
because of the restricted time factorand the low level of understanding, 
on their importance. Most of the projects currently being executed are 
of fast track nature so that time is critical. What has been forgotten is 
the time saving methods that can be derived via effective post project 
eviews? This lack of understanding is considered as a major drawback 
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that discourages post project reviews. The next issue is the beneficiary 
Those who ate getting benefited out of post project eeviews are the 
furute projects and not the project in hand. 


15.14 Reflective practice 


Many professional bodies roday, including those who are committed £0 
protect the interests of surveying profession, expect that their members 
engage in reflective practice. Indeed, the “real” reflective practice is 
a result of an iterative and interactive process. This helps reduc 

individual idiosynceasy of stexeo type surveyors, who simply repeat 
‘old practices for example. The depth of the reflection, thinking our of 
bos, however, depends on one’s experience in the subject matter backed 
by the theoretical know-how and then the intuition, thumb cules, 
guesswork, trial and error, ete what is collectively callecl as ‘exposure’ 


Theimportance of reflecting whatis being done has been emphasized 
by many scholars, Amongst chem was Donald Shon who suggested that 
the capacity to reflect in action so as to engage in a process of continuous 
learning is one of defining characteristics of professional practice. he 
reflection in action should take place in the action-present, which is 
the period of time in which action can still make a difference to an 
‘outcome. Shon argued that the model of professional training which he 
termed “Technical Rationality'—perhaps more aptly termed a “battery” 
‘model—has never been a good proposition of how professionals ‘think 
in action’. Shon further stressed that this ‘rationality’ is no longer 
valid in the modern dynamic circumstances, where the ‘change’ is 
fundamental. His advice is to create a ‘virtual’ world in order to test 
the hypothesis andl experiment the alternatives whenever the time is 
very limited, particularly in fast track procurement. 


Basically the practitioners cannot get to problem solving without 
fest engaging im what is clearly a non-technical process; the task of 
demarcating the four comers of the issue, naming the problem and 
framing the context. ‘This means dhat the surrounding, is susceptible 
to change and the only way to deal with is to learn and understand, 
and guicle and influence these transformations. ‘Thus, the practitioner 
allows himself to experience surprise or confusion in a situation which 
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he finds uncertain and then he refccts on the phenomenon before 
him. 


Although reflective practice is noryet well known ia the construction, 
industey, construction professionals sometimes unconsciously engage 
themselves in reflective prictice to some extent. Generally these 
professionals declare that what they are offering theie clients « the 
echnical expertise. Many clients too expect only chis technicality 
may be because they are unaware of benefits of reflective practice 
fo they feel it a threat to their conservative systems. Shon"™ defined 
teflective practice as a process where a professional engages himself in 


2 continuous dialogue with a situation and listens to its backtalk when 
dealing with unceetan or varying scenarios, sa order to find appropriate 
solutions by modifying or refeaming problems. Hence, the issue of 
reflective practice has a significant time value as well as a subject value 
4s far as any construction celated profession is concerned. 


Reflective practice promotes autonomous learning that aims the 
development of one’ esitical thinking, skills. Techniques such a8 self 
and peer assessment, problem based learning, personal development 
planning, continsing professional development sessions, seminars and 
workshops, lifelong learning, and group work sharing expetience can all 
be used to Support a reflective approach. Reflection in-aetion involves 
surprise, as mentioned eatlies, a response to surprise by thought turning, 
back on itself, thinking what wee doing as we're doing it, restating the 
problem in a new way, conducting an action experiment to test new 
thinking about a solution to the new problem, and to try to change the 
situation for better that ever si 


Accordingly, practitioness build up a collection of images, ideas, 
examples and actions that they can draw upon, which is central to 
‘veflective thought’. When a practitioner mikes sense of a situation 
he perceives to be unique, he sces it as something alecady present in. 
his tepertoire. It is, rather, to see the unfamiliar, unique situation as 
both similar to and different from the familiar one, without at fist 
being able to say similar of different with respect to what. Tn this 
way, the practitioner engages with situations without having a full 
understanding of things before we act, but, hopefully, major problems 
U5 “The sefletive Practitioner ~How Professionals Thi in Action”, Shon 
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‘can be avoided while ‘testing the waters’. When looking at a situation 
‘we are influenced by, and use, what has gone before, what might come, 
‘our repertoite, and the frame of reference. 


Construction projects are heterogeneous and problems tend 
fo present themselves as ‘messy, indeterminate situationy’ and the 
Ptictitioners’ previous experience is of prime importance in using 
them in similar situations in future, From research in other disciplines 
(nursing, medicine, echucaticn) st has emerged that practitioners react 
to situations but few are indeed proactive. This may be because of 
the untested application, as usual in any kind of innovative attempt. 
Innovation activities are chasactenized by high level of risk, uncertainty 
and instability. The first phase of innovation is basically knowledge- 
building requiring fewer resources and taking long time to complete, 
‘There are innumerable obstacles to innovation in the curtent corporate 
environment, Among these are the risk that resources will be wasted 
‘on innovations that ate not relevant to the company’s centeal puspose, 
and the risk of lost opportunity. Some kind of confidence is absolutely 
ial prior to foster reflective practice under circumstances. 


However, competition makes reflective practice imperative. Even, 
successful innovations cause incredible booms and busts. People 
under- of over estimate the potential profits of innovations. Electricity, 
the railroad, the wlephone, the fx machine, and the Intemet are all 
‘examples of the chaos that new innovations can cause for people who 
work with of invest in them, In order to capitalize on the innovative 
capacities, it should have some basic elements to foster it. The way it 
is provided can be formal ot informal, but they must be present in 
some form to leverage reflective practice. Also, for innovations to be 
truly exploited, they need to be shared, Great developments by lone 
inxentoss, such as Thomas Edison, ae largely of the past- most truly 
great inventions of today are the result of collaborations. Ideas are 
‘usually just starting points so that they need to be sefined, augmented, 
and merged with other ideas. The first step in creating a culture of 
refiection is unleashing the crestive potential of the professionals, 
Creativity is the competency to develop new ideas, concepts, and 
solutions to problems and the challengeis geiting them to see the world 
with fresh eyes in order to develop fresh solutions. 
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Structurally, the contracts between Employers and Contractors 
should be gradually modified 10 make provisions for welective practice 
Professional bodies should per se add to the code of conduct to 
engage in reflective practice as can not be practiced in isolation. 
The consultants need to cont 

in framing problems, and in subsequently reframing them, as the 
dialogue and the back talk continue. For example, in the construction 
fof a major highway in Oman across mount 

was struggling with the cost contcol due to far excessive materials 
declared unsuitable for embankment that became a permanent desin 
fon the client’s budget. The Contractor was ina dilemma how fast track 
the completion could be achieved, apart from this windfall. The cost 
consultantin the question rev'sited the specification and came out with 
a valueenginecring proposal of rock fill (amix of crushed boulders and 
class 1 soil compacted at close interval). The question of slow progeess 
was framed to ask how rapidly this in-situ mechanical process could be 
executed to expedite the progress. When the specification was revisited. 
for performance criteria as to compaction, an uncertainty arose as to 
whether compaction can be achieved at the crest of the embankment, 
which is something technical, This required the original question to be 
Further reftamed to ask whether a structutally sound embankment could 
be built with dey rock fill dam. Fusther investigations revealed that it 
is technically viable and as such the Engineer relaxed the specification 
yet enough to mect the basic performance criteria as stipulared in 
the standard specifications, making a huge saving on the conteact. 
Such an approach would open eyes in all frontiers in bringing issues 
to viable conclusions. What matters is the competency to appreciate 
complex issues, to initiate workable concepts through the application 
of imaginative ideas, to listen objectively, and to consider opposing, 


nuously converse with the 


15.15 Core competency 


A core competency ean take various forms, including technical know 
how, a reliable prices, and close relationships (Mascarenhas et al. 
1998). Ifa core competency yields a long term advantage to acompany, 
it is said to be a sustainable competitive advantage. The ability to 
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consolidate corporate wide technologies and production skills into 
competencies enables firms to adr quickly to changing opporrunities, 
fostering reflection. Prahalad and Gaty Hamel weiting in 1990 Harvard 
Business Review article said thar a core comperency is ‘an aren of 
specialized expertise that is the result of harmonizing complex streams 
of technology and work activiry" As an example they gave Honda's 
‘expertise in engines. Honda was able to exploit this core competency 
ro develop a variety of quality products from lawn mowers and snow 
lowers to trucks and automobiles. On the other hand Galunic and 
Rodan (1998) argue thar “a core competence differentiates nor only 
between fiems but also inside a firm it differentiates amongst several 
competencies such as Quantity Surveying, In other words, a core 
‘competency guides a firm recombining its competencies in response 
ro demands from the envionment 


Canon demonstrated competencies in precision mechanics, fine 
‘optics and micro electronics. In late 1950s, canon applied these 
‘competencies to other areas of produets than cameras such as business 
machines. By 1964, Canon diversified its product lines  electeo fax 
copier and electronic calculator. The main factors behind increase 
in the number of products, technologies and matkets seem to be the 
nupid growth of informacion technology and clectzonies, technclogical 
transitions frcm analogue to digtal technologies, technological fusion 
ofaudioand video technologies. Canon provides an example how a firm 
turns its specific competencies to a competitive advantage and how it 
inevitably infuenced the pattem of diversification, mainly because 
of reflective practice. The same theory can be adopted in Quantity 
Surveying being a much more challenged, heavily fragmented and 
diversified practice, profession and an applied science. 


|A diagnostic instrument such as potential index battery will help 
detect the competency of professionals engaged in the reflective practice 
Hence, a protocol of reflective peactice, with a profile of competency, 
related 10 Quantity Surveying would be a moment of truth in time (0 
‘come, I¢will not only enable staying abreast of changed citcumstances 
‘but also wll help refine identity amongst che clients and professionals 
in other disciplines. 
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15.16 Summary 


This chapter considered some sensitive districts of conteact practice 
that might prevent claims becoming, contentious. Getting the conteact 
right from the beginning is the surest way for a dispute free project, 
delivery. Ie stasts with the decision on procurement choice. A wrong 
choice on procurement method is analogous to a wrong bus that takes 
the entire crew to a wtong destination. Reflective practice nurtured 
with a culture for value engineering and post project review eventually 
enhances sensible contracting and delivery of a quality service whilst 
preventing professional image from being collapse, apart fromwhat they 
traditionally offer. Mediatory measutes are the best in many instances 
where a group of neurrals interpret commercial and contractual issues in 
Tine with the contract documents, principles of quanti 
accepted norms, customs and traditions of the consteuction industey. 
These neutrals form opinion as to contractual cligibility, validity and. 
quantum of claims in terms of cost, time and otherwise, resulting, in 
amicable settlement. 
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Contactul Dimeoion: in Contraction 


Key statistics 
Summ named in the letter of intent 

Discount offered at the award 

of discount 

Amount applicable for discount 

Ge, excluding provisional sums) 

Yaaf discount applicable for measured works 


Net effect 
Estimated contract discount (¢-b) 

Estimated Conteactor proposed discount (1) 
Estimated inerease in contract price 


Notes 
stands for the Contractor 


3,397397.00 
83,595,00 
11.29 
5,392,59700, 


Lat 


265,007.68 
169,200.17 
95,8075 


Coneract value is ascertained on te-measusement basis 
Discounted rates are the sates after discount when proportionately 


applied. 


Provisional sum is not subject to discount, Tes Employers allocation 


in che Conteact 


sor 


APPENDIX B 
VARIATIONS EXCEEDING 20% 


Data at contract award 


sum named the letter of award 
vale of provisional sures 

few extinguishers 

landscaping wore 

vale of prime vost sums 

vale of fined suns 

contingency 

day woes 

locouor offeed 


Daw at completion 


vale of messueed work Ga meansed 
bill) afer acustment of quanti 


FEF easea work 
‘messuced vu of provisional sums 
fee exisgusher 

landscaping 

day won, 

pete eoalaion 

“Tot vale of work done (pice 


escalation excluded) 
Analysis 


“Tenceced sum cluding all 
provisicnal sums ab to ie 


Viner SIO 


completion excluding all pcsisional 
Sums, diy works and xcalatin 


paymenrs (H) 


smeresse B-A)/Ax 100 


15,000.00 
25,000.00 


4200.00 
2734.00 


2 525.385.00 
40.00.07 


12,000.00 
5,000.00 
229566773 


955.245.00 
25440 


283% 


50 


Comractuat Dtmensons tn Contraction 
Now 
Values can be in any currency 


‘The Contractor is eligible for a rate revision or any other adjustment in 
order to recover his under-absorbed overheads due to varied works in 
excess of 836 over the effective contract price. 
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SCHEDULE OF CLAIMS. 
Notes 
L table illustrates the grounds giving. 
likely effect, actions to be taken, time for notifi 
centiclement of 2 couple of instances which esentlally follows 
a time and/or cost implication. 
2. ‘Theclause references are not specific to a particular standard 


form of contract; instead they recline (o raditional forms. 


3. The burden of proving entitlement and the quantum of 
time and/or cost falls on the Contractor in all cases. 
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‘The following table dlustrates the Employee's basis of claim, eight and 
method of recovery. 


Clause | Wasi of claim 


ights to recovery | Method of recovery 


” Incorrect seting oat | Emplorer deployed. | Recover ava debt 
and the Conteactor | another pesson to 
faled wo sectty at | escify 


is, 
SARS Sermo emapTOTer PRT TAE RT TRE RUA 


Heep the insurance | pemams pd orrecome tas 
3 — iifhsayeae ——[ rages come —| Hira eae or 
damaped'sisee | avameune ardue | work done 

teenetof plent and | from Contactor 00 
chines the Fare roc 
ra ooror et HB aero RTT 
toceomply vith | mother person | pad oeecoverit as 
Engineers ondecto_| tocar out Horn 
femove or nbstinge | instracton 
f 
“1 — BAP comprare rear gsc Er ETT 
feescie ts bo of 
Wa | Conteactor file Emaployer deployed | Bede the amount 
wasincenin  [otdtpern’ | pedormorenee 
Godvhchn” | euryourach | Risbe 
Gwopnionot | waa 
the Regine the 


Contevtor i Table 
todo sto cove to 


= EOE ERE | ERROR C—O FEE TF 
sos Uitearor rae | PERRIS pare | RERSEPRP REP 
show wuronhle | thom deect ot 


proof of payments 
To nominated ub, 


os Bente “Exaplorer deployed | Proceeds oF whe oT 
Conti lading | wanes perv to | pls materi ane 
toespavion om | caeyourbaince | tenpocsry wot, 
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APPENDIX D 
NOTICE REQUIREMENTS 


Timely notice and response is fundamental to many clauses including 
typical claims clause as ic otherwise essentially follows time and cost 
consequences. Rather than punitive, the idea is optimistic in that parties 
are taken to have proactive actions in order to avoid or mitigate such 
impacts. A schedule of notices at a variety of circumstances is given 
below. 
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Key data 
signa content pesos days) 6 

“Time extension grted (dys) 3 
Coneurznt inact pesiod (las) 6 

Original center sum 15.000,000 
Worle done dining the extended peiod 7,350,312 


(orks valued againt tae il of messured works 
cluding varied works), 


(Original va ofthe measured works 1,000,000 
tn the paced bil cf quneitis 

Apes Yeinceace in value of wos done progeseed ee 
Sry theestended peiod 

‘Assumed prcfirallocied in prstininacies 1 
Notes 
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Limitations 
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10, 


Rates quoted for preliminary items could be time, method 
or activity related or even in doubt as to what category a 
particular preliminary item would belong to. 


‘They are forecasted values quoted in competition. They are 
walues that the Contractor thought might happen rather 
than actually happened. 

They may have subjected to any pricing steategies such as 
front end loading, back end loading, or that gi 

return during the largest gap in cash flow. 
Rates quoted for preliminary items, similar to other unit 
sates, contain a profit element. Actual costs should exclude 
profit. A party should not profit fom another's loss out of 
‘eventualities beyond control of either pasty. 

"The philosophy behind the compensation is to bring back 
the Contractor into the original position where he stood. 
financially had there been no delay. 

‘The impact due to prolongation may also depend on site 
involvement, Forinstance, the actual 

at the beginning and end of the progress along with the 
S-curve may be not as big as in the peak. The amount of 
additional burden taken over by the Contractor varies with 
the period as-impacted. 

‘A conteact may well be having many hundteds of variations, 
and many dozens of these could be critical and contributing 
to the delay. Pro-rated preliminaries may duplicate the 
amounts for variations individually priced under variation 
clause/s. 

Concurrent delays are excusable but not compensable, as 
a principle. 

In contracts of civil engineering narure, payments on time 
elated basis would be wholly inapplicable when such a 
conteact is prolonged, 

Time extension due to suspension of whole of the 


ists on preliminaries 


works or delay in site possession (that pushes ahead the 
planned progeam as a bunch) may aot necessatily cost the 


13, 


14 


15, 
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preliminaries in full. 1rmay sometimes cost more than what 
is catered for in the preliminaries. 

As there is usually a short ad-hoc preliminaries bill, the 
use of prcliminaries in calculating prolongation is not 
complete int a sense. Some 

nor priceable, 

Tender price break up is usually subservient to-the contract 
once obtained after the contract has been let and any 
particular inclusion or exclusion does not bind the parties 
in a prolongation issue. 

‘Vhe intricacy of the issues when they are inextricably 
intertwined has made more difficult in using preliminacies 
as the basis of prolongation costs. 

Preliminaries are basically site overheads not to be duplicated 
with other recoveries in varied works, variations exceeding, 
20% o# in unabsorbed head office overheads 

‘This method of calculating extended preliminaries must 
bbe the last resort since it does not result in a reliance cost. 
Overheads are more sidelined in proportion to the work 
load instead of the time factor, 


ems are neither measurable 
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APPENDIX F 
PRICE FLUCTUATION 


‘A.universal formula for Price Adjustment is; 


Po=A+bLin+eMntdEn 


Lo Mo Eo 


where, 


“Pa” is the Price Adjustment factor for the work carried out in the 
period “a’ 
A" is a constant of the non adjustable portion of the Price Adjustment 


Factor 
to be specified in the Conteact Price 


Sb, 6, dunn” ate coefficients of weightages for each specified clement 
of adjustment in the 
Contract 


10, Mo, Eo...” ate the base indices for the specified (adjustable) 
dlanents. 

“In, Ma, Ea...” are the current indices of the specified (adjustable) 
laments for the period “a”. 


Notes 


from the sources specified in the contract. 

2. Only specified elements ate subject to price adjustment, 

3. The coefficients for cach specified clement shall be 
calculated and given in the ender documents as determined, 
in proportionate to its ratio among all the adjustable 
dlements. 

4. "The sum of these coefficients shall form the adjustable 
portion of the contract. 
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5. Source of base prices and custeat prices may also be 
stipulated in the contract 

6. The executed quantities of the elements subject to price 
adjustment can be obtained from the actual measurement 
‘or from certified invoices or any other mode as agreed, 
between the parties 


‘There are many other formula methods to calculate the escalared 
component of the prices of building materials, labour and plant. Many 
of them, if not all, use input proportions and price indices. Let us 
assume in a basic detivation the input proportions are as follows; 


Cement ete “etic tems 

Steel Planing stems 

Viebee Slailbd bbour 

Blocks UUnskilled labour 

Metal et¥o lant 

Lime Ye Rest se whichis 1OD- (ro nskYs) 
‘while cost adjustment factors fea 

"The Contnctcesubents bill oe sv 


Som adsl tems ate Vina 
ence the cost of wotk which neds to be adjusted Vea = (V-Vaa)/Eea 


The cost oF coment 1/100 Ves 
ise index forcement b 
Cucsent index forcement k 
Reimbursement of cementin the cureent claim et/100 x Vea x bey /1h 


‘The total reimbursement tn the Contractor ean be computed using; 


100/(100 £6) x [et/100 Vea x (Ib - 16)/Ibj (eubject to any further 
adjustment on 2x, profit, wastage ete) 


Notes 


|, Input proportions are the percentage share by the construction 
inputs such as materials, labour and plant in the toral cost of, 
the project 


sos 
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Only the major cost significantitems are generally considered 

for price escalation 

3. Alistof specified materials could be given in the Conditions 
bf Particular Application 

4. ‘These inputs proportions can be calculated using building, 
schedule of rates, standard norms and work studies, which 
's usually a pee tender function of the Quantity Sueveyor 

5. Basic prices are generally those established 28 days prior to 
the date of closing of tenders, 

6. Current prices are those prevailing and/or applicable atthe 
time the Contractor procure on a pre-plan agweed between 

the parties. 

‘Adqistments to the contract price may be either an addition 

vor deduction. 

8. No account shall be taken om profits, offsite and general 
overheads. 

9, Prices could he ex-fretory, imported, or open marker. 

10, Generally, the peominence is givea to state sector sources 
for the basic prices of some selected inputs such a fuel, 
cement, stel ee. 

11. Reimbursement can also be reconciled for wastage. 

12, Prices of materials can be excluded off the costs oa delivery 

13, Cost adjustment factor isthe adjastable component of the 
contract price 


Tn conteacts assigned on lump sim basis withour derailed breakdown 
‘of quantities and cost, cose ajustment forthe specified elements in the 
contract may he compares an simple derivation, increase decrease in 
cost = Cusrent Price - Base Price, muleplied with quantities verified 
as procured and/or consumed Gly when in unprecedented price 
cesealations in the open market, compensable on special appeoval on 
ex-gratia basis). 


os 


APPENDIX G 
ACCELERATION COS' 


It-was a toad project where the completion of works showed behind 
schedule due to a couple of changes in the fixing of steel seinforcement 
in several underpasses caused by delaysin the issue of drawings and bar 
bending schedules for which the Employer is liable. Unless the cages of 
teinforcement have been aligned in place at the deadlines as planned, 
there will be a domino effect on many other subsequent tasks including 
[pre-mix concrete pouring, 


Acconclingly, if the amount of work in relation to formwork can 
be doubled, reinforcement fixing can be inczeased when deawings 
are seady in hand. However, i¢ was not allowed in the specifications 
and thus decided to divert two gangs of carpenters into the works ar 
central median so that there is no question of idling, Later when the 
reinforcement schedules were ready at site, there were many changes 
fn the resource allocations and temporary site arrangements $0 as to 
catch up the delays involved in the fixing of seinforcement as well as 
formwork suspended for a certain period. These changes inchuded 
mobilization of two mote mobile cranes on se in order to ease out 
any bottleneck in sted fixing A new gaag of carpenters and steel 
fixers were also required to expedite the process to be in line with the 
scheduled tasks in time fo come. 


(Che Cemtractor maintained records with prior notice and submited his 
claim ia the tile of acceleration. It was 6 days a week. 


sor 
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Formula methods of computing unabsorbed head office 
overhead 


1. Hudson formula 


Phen HOH X Original coatacrsum —_ X pesod of Employer 
‘Orginal CP ‘cused delay 


CP stands for contract period. ‘This formula gives the allocable 
overhead monetary amount per unit of time. The undeeiying hypothesis 
are that the planned overhead (as considered inthe bid) was reasonable, 
the overhead was capable of being exmned elsewhere justin time of the 
delay oceurted and that the work of the same evel of ovethead recovery 
‘was available during the period of delay. Also, it assumes thar the bid 
rate semains consiant forever till completion respective of work load 
at the corporate level and there is an assumption that the Contesctor is 
‘working ae fll capacity in the time frame under consideration, 


However, the source of oveshoad percentage is not clese if it was 
snot specifically mentioned ot quoted in the contract or agreed between 
the parties. In applying overheatl and profi percentage to the weekly 
amount of contact sum the percentage is being applied toa figure which 
itself includes an clement of overhead and profit, The formula needs 
correcting to reduce the contract sum to a figure net of overhead. 


2. Emden Formula 


‘Total company OH + Pent dung CP » 


"Toc company eeserme for CP 


fh X Gross contract cum X_ Empleyer caused delay potiod 
Plassed CP 


“This formula isa variation to Hudsoa formula, created by Canadian 


Coutts. It substitutes the bid overhead percentage with an actual 
number 


oot 
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Ie takes the total actual ovethead and profit as a percentage of the 
Contractor’ oral actual sales and applies it 10 the original coneract 
period to give an allocable rate per unit of time. Profit has been added 
‘on the thinking that the Contractors after making their commercially 
‘viable and competitively souind estimate af the prime cost of the whole 
project add a reasonable profit component as a percentage thereafter. 
"This relates the damages back to the original bid while at the sume time 
using an actual overhead percentage 


mien formula presumes that the overhead allocation to the 
delayed period is primarily based on the Conteactor’s performance in 
the past, and is why it equites a bickwaed looking accounting approach 
ro decice om the revenue, ‘This forensic element is inherent in many 
other formulas. 


The calculation of the percentage as the first stage requires 
accounting records for at least in several financial years, Ie attempts t0 
allocate total company ovethead to a project on first a proportionate 
basis and then a daily basis and utilizes both ovethead and profit costs 
as a past of the calculation and then multiplies the result times the 
amount of ewner-caused delay incurred, 


3. Fichleay formula 


Conta bilngs tat ovechead ducing actual CP = 
otal overhead dusing the scl 
“Total billings foe actual CP Mlocable O11 


‘Allocable OW OM allocible to contenee pee day 


‘Acrual days of contract performance 


Daily OH x Days of Employee caused delay = HOOH owed 


This is a time based formula that calculates a daily overhead rate 
based upon the actual contenct period including the delay. This formula 
attempts to allocate HOOHT for the entire contract period first to 
the project and then recalculate it on a daily basis to determine the 
compensation owed. 
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ichbleay formula is based upon actual numbers including the 
Uelay period and is concemed with unabsorbed overhead in the past 
where as Hudson and Emden formulas are concerned with the lost 
opportunity in the Cuture to recover overhead, 


|A Tinear relationship exiss herween contract billings and fixed 
indirect costs. However, conteact billings may sometimes contain 
ovethead and profit. 


The costs incurred during the conteact period were assumed to be 
nominal, No variable costs are and should be included as fixed costs 
under the tile of overhead. How to detect any variable is a matter of 
accounting. 


TThe time gap of the delay does not eanse any change in the amount 
of unabsorbed overhead. The effect is negligible whea the project 
is nesting completion. It is assumed that the Contractor had work 
to be undertaken dusing the delayed period, bur for the delay, he 
missed and otherwise was working at full eapacty during the period 
of performance. 

Fichleay formula does not include profit but it assumes a uniform 
ate of spend and relates to actual expenditure on ovethead to all 
activities and then the expenchiture to time, 


4. Modified Bichlety 1 formula 
Cena tllines Tota oveshead ducing the osginl CP = 
“Taal billing Goronginal CP Moeable O1 


Alloesble O1 = OI docs to contract pee day 
Original days of contact performance 


Daly OF s Days of Employer caused delay = HOOH owed 
‘This formula attempts to allocate HOOH for the original contract 


perind fitst to the project and then recalculate # on a daily basis to 
ctermine the compensation owed. It assumes that the OOH rate 


os 
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feom the original contract period should hold the same even during, 
the delayed period, 


a thatthe compensation, 


‘This modifications based on the assumpt 
‘must be based solely upon the original contract period and therefore 
the original contiact period excluding the delay has been substituted 
for the actual contract period including the delay: 


5. Modified Hichleay 2 formula 


Contact bling: 
FREESE GIGMIGFE ¥ Tots overhoad ducing the orginal CP = 
"Tonal ling for onginal CP-+ X Tot overhow 
contract billings forentonded 
peeod 
Allocable OH 


(Orginal dass of contact performance 


= OHallocable to contact per day 


1OOH owed 


Dally OH Days of Employer caused delay 


It adds the value of contract billings during the extended period 
{in an attempt to compensate for ovethead costs spread over a longer 
period of time. This variation increases the denominator by the contract 
billings for the extended or the delay period. 


‘The daily rate methodology akea up in Bichleay formulas abandons 
activity based measures and expresses overhead in terms of adaily rate, 
which is a projectwide period of performance average. 


6. Hank Lann formula 


Total HOOH dhsing the pesiod of delay = 


‘Contac bili x 
S, Allseable HOOH, 


“Total company billings 


This is a disect apportionment without reaching the intermediate 
stage of allocable head office overhead. 


so 
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Emstrom formula 


‘Tota ovehoad foc contest psiod for ll pevissts x Genel onethead/ 
“Tora bor costs forconteact pera oF all projects Ove eto 


Labour/oveshead ratio X hour costs during delay = HOOH allocable 


‘This formla tests on the theory that there isa direct relationship 
Dbeaween overhead costs and labour costs that can be calculated and 
applied to a delay situation. That is, as labour costs grow so do the 
corresponding home office costs. Thus, by calculating: this ratio and 
applying it to the amount of labour expenses incurred during a delay 
period, then the amount of damages due to the delay can also be 
calculated. Since this is a ratio formula, it does not develop a daily 
HOOH cost bur rather calculates a hump sum cos, 


8. Manshul formula 


(Cost of work executed during delay Come ae), Diese 


pend Cost + Aaeeup? 


"This is more or less an accounting approach to recover overhead as 
a percentage of dicect labour, which is common in the manuficturing 
sectors. ‘This formula is a direct cost allocation method. Te does not 
artive at a daily overhead rate. Rather, it uses the as bid HOOI rate 
times the cost of work performed during the delay perind to determine 


the overhead used. 


9. Caeteret formula, 


Actual OU cate dunn delay pesiod ~ Noeal OW cate = Eacess OW rate 


acest OH rate X Total cost of working ching delay pesind = HOOH owed 
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Carteret formula assumes that there is a differential in overhead 
rates during a delay period and calculates this difference. The formula 
then multiplies this tate differential times the cost af work performed 
during the delay period. Since this isa cost based formula, like Manshul, 
it does nor derive a daily rate. The problem with this approach is thar if 
zo rate differential can be shown, then no HOOH is owed, 


10, Allegheny formula 


Actual OH ate during delay period ~ Actual OH rate dicing toal destin = 


[cess OH eateX Gonteact base cost = HOOM owed 


‘This is again cost based, and not time based. Thus, it does not 
derive a daily overhead rate but calculates ovethead from the tate 
differential times the base bid cost. Again, if no sate differential can 
bbe demonstrated, then no HOOH is owed even if owner-caused delay. 
is present. 
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Contract details 
Total fem revenue in the orginal poiod 
“Toe fie revere inthe acral pesiod 

“Teel labous cost in actual pesioat 

‘osgnal contact vlue 

tora contact value before dhe cise 

biting inthe orginal period 

Ding i te actu pesiod 

Dilings inthe day peta! 

labour costs in the delay pesiod 

‘company ovechead in the ociginl peiod 
‘company oveehead in the actual peat 

total overhead and profit in the actual pes 
plunned contract penod ia days 

scm hcition in days 

‘eended duration in days 

Employercause delay in days 

pinned ovedhead and pros atthe render 
‘noeeul head office overhead 

cual ead office ovethead 

scl ead office overhead % by the delay peso 


ocala epe 
Hudson 

Emden 

Eihlewy 

modified Eichlesy 1 
modified Eicheay 2 
Hank Lana 
Eansteom 

Manshul 

Castoeot 

Allegheny. 


rs2s7.674 
1236272 
62.500.275, 
32,725.00 
40770275 
34,206,184 


10,108,817 
1a 
6.229.000 
11,228,684 
Su 

145 

bs 

7 
45 

53 

6 


Result 
784305, 
802827 
600.847 
5.4025, 
ot? 
275312 
510685, 


or 
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Arguments 
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When a project’: cash flow is substantially diminished due 
to an Employer-caused delay, the Contractor's fixed HOOH 
costs are not absorbed by the project and must, therefore, be 
absorbed by other projects 
Ifthe Contractor managed to secure new work, should he 
bbe allowed to recover head office overhead? 
The delay is such chat the Contractor can neither reduce 
head office averhead nor take on new work to absorb these 
There may be only under-absorbed overheads rather than 
fully unabsorbed overheads in a contract prolongation. 
ven if a series of Employer-caused delays results in a 
contract prolongation, the Contractor can still recover his 
‘overheads because at no time had work been exhausted. 
‘As long as some work is continuing under the contract, 
it is difficult, if not impossible; to accurately measure any 
under absorption of overheads and the damages hecame 
t00 remote and speculative. 
The delay period for the computation of HOOH is not 
_necessatily the period of extension but the period when the 
‘project’s cash flow has been substantially diminished. 
The period of extension is the period of time beyond 
the original contract date due solely to Employer-caused. 
delays se that the total delay period must be sieved for the 
‘compensable component 
The Contractor is eligible only for the extended period 
and not the period of Employer caused delay whenever the 
latter s greater than the former, 
Ovetheads have been recovered elsewhere in assessing, 
varied work. 


HOOH formula methods never result in actual loss, enstead 
an approximation, 
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Limitations 


1 


HOOK is generally described as company costs incurred by 
the Contractor for the beneficof al projects in progress, These 
costs cannot therefore be directly allocated to a project and. 
the Contractors are reasonably free to account for such costs 
in whatever manner they choose, 

‘As a resull, no one can reasonably presume thar the 
Contenctors spread of allocate their overhead and profit 
costs evenly across all pay items in the schedule of values. 
Often the values fed into these formulas are not on 
authenticated records. 

HOOH costs in strict accounting principles may also include 
bad debts, donations, eatertainment costs, fines, interests 
and finance costs, losses on other contracts, advertising, 
and costs on litigation and arbitrations ete. Some Cousts 
and arbiteal tribunals have disallowed to consider these 
cost elements far the puspose of compensating unabsorbed, 
overheads, 


Eotablished general rules 


a: 


Employer-caused delay must be proven, 


“Employer caused delay mustresultina substantial seduction, 
in project cash flow. 

3. The Contractor must show they were unable to take on new 
work due to the unknown durarion of the delay and were 
unable to perform other work on this project to support 
HOOH costs. 

4. ‘The Contractor must show the Employer required them co 
remain on standby, eeady to resume work quickly once the 
problem was resolved. 

5. The Contractor must show that the project delay did not 
result from directed changes. 

Overview 


historical data. Emden and 1 


hleay variations operate oa cost secovery principles based on 
idso formulas are based on the concept 
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‘oflost opportunity. All the other formulas ace selated to direct allocation 
‘of resources, 


“These ate limitations and hypotheses underlying the use of these 
formulas, Every formula assumes in existence of a favourable marker 
where an adequate overhead and profit would have earned had there 
been ao delay on the part of the Employer. Another gencralassumption 
is thar the resources have been fully exhausted at the time of delay so 
that the Contractor would have diverted them otherwise into other 
‘new projects which were available had there been ao delay on the part 
of the Employer. 


Cousts recognise that a conteact who is delayed in completing a 
contract due to default of the Employes may properly have a claim for 
unabsorbed head office overheads, not necessarily duting the period 
of delay, butjust in time of the project extension, on the basis that the 
‘work force but for the delay, might have had the opportunity of being, 
gainfully employed during the overrun period, 


‘The burden of proof lies on the Contractor. It can be difficult 
to prove that an actual loss was sustained by nature that head office 
‘overheads ace fixed in short run and varying in long run and are not 
directly related to specific contracts. Not only the actual loss, but 
whose loss fell on whom, when and how it were technically mitigated 
are also a burden of proof lies on the Contractor. The quantutn comes 
next and the selection of appropriate formula is a matter of fact rather 
than a matter of policy, depending on the facts in issue, Limitations 
and hypothesis dictate this chosce, the outcome of which considerably 
iffers even with the same fact setting, 


ao 
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